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1

Background

1.1

The subject site and surrounds

The subject site is comprised of approximately 125 ha (including 24 Crown allotments)
located two kilometres south east of Maldon. The Castlemaine‐Maldon Road, which runs
along the south‐western boundary of the site, provides access to the site. Access is also
provided via the extension of Boundary Road in the north‐east of the site. Aside from some
agricultural buildings, the site is currently vacant.
Figure 1

Location of subject site

Maldon

Subject site

The site is surrounded by a mixture of public and private land including private bushland
areas; this includes small lot titles with rural residential development. 32 ha of the subject
site is cleared and the remaining 93 ha is lightly vegetated. A State forest, the Maldon
Historic Reserve, abuts the site to the north, east and south, and is zoned Public
Conservation and Resource Zone (PCRZ). The site is currently zoned Farming Zone (FZ) and is
covered by the following Overlays: Bushfire Management Overlay (BMO), Significant
Landscape Overlay No 1 – Maldon Landscape Area (SLO1) and Scenic Landscape Area (SLO3),
and the Erosion Management Overlay (EMO).

1.2

The C36 Proposal

Amendment C36 to the Mount Alexander Planning Scheme (the Amendment) was prepared
in 2007 by the Mount Alexander Shire Council as Planning Authority. As exhibited, the
Amendment proposes to rezone the land from Farming Zone to Rural Living Zone.
The Amendment was prepared at the request of Tarran Valley Pty Ltd (the Proponent).
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Figure 2

Draft Development Plan at the time of exhibition

Figure 2 shows the draft Development Plan for the site as it was proposed around the time
of the exhibition of the Amendment in 2007. Figure 3 shows the Bushfire Management Plan
for the original proposal.
The Amendment was placed on public exhibition between 7 May 2007 and 22 June 2007,
with 23 opposing submissions or submissions seeking modifications received to the
Amendment. A Panel hearing was held from 8‐10 December 2008. The Panel report of
January 2009 recommended that the rezoning of the land was consistent with the strategic
planning framework for Maldon and that the Amendment should be adopted, subject to a
number of modifications to the schedule to the Environmental Significance Overlay (ESO8)
and Development Plan Overlay (DPO8). Council adopted the Amendment and submitted it
to the Minister for Planning for approval.
On 2 July 2013 the Minister for Planning referred the Amendment to the Bushfire
Management Overlay (BMO) Standing Advisory Committee in accordance with section 151
of the Planning and Environment Act 1987, to hear submissions and prepare a report in
response to the Minister’s referral.
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Figure 3

Bushfire Management Plan for original proposal

1.3

Advisory Committee Terms of Reference

The Bushfire Management Overlay Consultation 2013 Standing Advisory Committee is
appointed under Terms of Reference (ToR) as modified on 3 September 2013. A copy of the
ToR is attached as Appendix A.
On 2 July 2013 the Minister for Planning referred the Amendment to the Standing Advisory
Committee for advice on a number of matters. The Minister’s Letter of Referral is attached
as Appendix B.
The Advisory Committee sought clarification on the scope of the referral, and received
advice from DTPLI that the referral has been made in accordance with paragraph 8 of the
ToR. The matters on which the Advisory Committee’s advice is sought are to be regarded as
a variation to the ToR as allowed for in paragraph 13 of the ToR.
As set out in the Minister’s letter of referral, the role of the Advisory Committee is to provide
advice on:


Stage 1:
- Whether the location of the site is appropriate for rural living development given
the significant bushfire hazard in the wider landscape.



Stage 2:
-

If the Advisory Committee is satisfied that the location is appropriate:
The most suitable fire management regime for the site;
Whether the regime can be effectively maintained in the long term;
Whether the amount and biodiversity conservation significance of native
vegetation to be removed to implement the proposed fire management regime is
acceptable; and
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- Whether rural living development at this location will potentially change the way
in which the surrounding bushland adjoining the site is managed in the long term,
including the need for fuel reduction burning.
The Minister’s letter of referral states that the Advisory Committee must have regard to:
 Any relevant bushfire planning provisions in the Mount Alexander Planning
Scheme, including Clause 13.05 Planning for bushfire;
 The Victorian Fire Risk Register;
 Any fire history data;
 The Department’s Regional Bushfire Planning Assessment, 2012;
 Mount Alexander Shire Municipal Fire Management Plan, 2012;
 DSE’s 2012/13 ‐ 2014/15 Fire Operations Plans and Maps;
 The proponent’s Bushfire Assessment and Net Gain Analysis, October 2012;
 Comments provided by the relevant fire authorities (CFA and DSE) and the
local council on bushfire hazard; and
 Any other relevant matters identified by the Committee.
Trevor McCullough (Chair) and Brett Davis are members of the Bushfire Management
Overlay Consultation 2013 Standing Advisory Committee and were appointed to hear
submissions and prepare a report in response to the Minister’s referral on this matter.
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2

Advisory Committee Process

2.1

Submissions

In accordance with the Minister’s referral, the Advisory Committee, on 8 January 2014,
invited the following parties to make written and/or verbal submissions:






Tarran Valley Pty Ltd (The Proponent);
Mount Alexander Shire Council;
Country Fire Authority;
Department of Environment and Primary Industries (DEPI); and
Parks Victoria (Public land manager for surrounding crown land).

Written submissions were subsequently received from each of these parties, with DEPI
submitting on behalf of both DEPI and Parks Victoria.
The Advisory Committee was not required to reassess the full range of matters considered
by the earlier C36 Panel, and consequently did not seek public submissions. In response to
enquiries from three previous submitters and two other interested local residents, the
Advisory Committee advised that it may consider submissions made by other parties,
provided that they related to the Advisory Committee’s ToR. Mr Frank Panter, representing
the Friends of Box‐ironbark Forests, subsequently made a submission to the Advisory
Committee in relation to the potential impact of the development on the abutting Maldon
Historic Reserve. No other submissions were received.
The Advisory Committee received letters from Mr Ian Slattery and Mr and Mrs Buck, both
residents living near the subject site, who submitted that the Advisory Committee should
consider a number of changes to planning provisions that have been implemented since
2008. Mount Alexander Shire Council provided the Advisory Committee with a summary of
the changes to planning provisions since 2008 in its submission, and the Advisory Committee
has provided comment on the significance of these changes in this report, albeit that, strictly
speaking, this is outside the scope of the ToR.
The Advisory Committee understands that Mount Alexander Shire Council circulated
information regarding the status of the Amendment to the local community.
The Advisory Committee is also aware of a ‘flyer’ that was circulated by local residents
raising questions about the development proposal and the assessment process. A meeting
of local residents was also held on site in April 2014 and this received some local media
coverage. The Advisory Committee has not considered matters raised in the flyer, but
mentions them only for the Minister’s information.

2.2

Directions Hearing and Site Inspection

A Directions Hearing was held in relation to the Amendment on 13 March 2014. Following
the Directions Hearing, the Advisory Committee undertook an accompanied inspection of
the subject site and its surrounds.
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2.3

Hearings

A Public Hearing was held on 7 and 8 May 2014 at Castlemaine. The parties that made
presentations to the Advisory Committee Hearing are listed in Table 1.
Table 1

Parties to the Advisory Committee Hearing

Submitter

Represented by

Mount Alexander Shire Council

Mr Phillip Schier and Mr Daniel Borton who called expert
evidence from:
 Mr Hamish Allan of Terramatrix

Tarran Valley Pty Ltd

Mr John Cicero of Best Hooper Solicitors instructed by Mr
Gerard Gilfedder of Sweett Pty Ltd and calling expert
evidence from:
 Mr Garry Cheers
 Mr Lincoln Kern of Practical Ecology

Country Fire Authority

Mr Andrew Ganey who called expert evidence from:
 Mr Stephen Carn

Department of Environment and
Primary Industries

Ms Amanda Johnson

A number of local residents attended the Hearing and were given the opportunity to ask
questions of the Advisory Committee and expert witnesses.

2.4

Submitters Conference

The Proponent advised that a meeting of submitters was held on 16 April 2014 to discuss
options for the site layout, and in particular for the Bushfire Management Plan. The
Advisory Committee was advised that many (but to all) of the outstanding points of
disagreement between the parties were discussed and resolved.

2.5

The Revised Proposal

As a result of the submitter’s conference, and in response to submissions made at the
Hearing, the Proponent prepared a revised Draft Development Plan and a revised Bushfire
Management Plan for the consideration of the Advisory Committee. This is discussed in
some detail in Chapter 5 of this report.
Schedule 8 to the Development Plan Overlay (DPO8) provides the main basis for controlling
development on the site. The form and content of this Schedule and Schedule 1 to the
Bushfire Management Overlay were also debated at the Hearing, and revised forms of both
Schedules provided to the Advisory Committee. These are also discussed in Chapter 5.

2.6

Identification of Issues

The first stage of the ToR requires the Advisory Committee to consider whether the location
of the site is appropriate for Rural Living development given the significant bushfire hazard
in the wider landscape.
There is agreement by all parties invited to submit to the Advisory Committee (i.e. Council,
the Proponent, CFA and DEPI) that the site is suitable for Rural Living development.
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The Advisory Committee has nevertheless reviewed this question in Chapter 4 of this report,
particularly considering changes to the Planning Provisions since the C36 Panel submitted its
report.
Submissions from the Proponent, Council and CFA were primarily concerned with the most
suitable fire management regime for the site (the second stage of the Advisory Committee’s
ToR).
The submission from DEPI and from the Friends of the Box‐ironbark Forests related primarily
to impacts on biodiversity and native vegetation and the most appropriate methods of
managing surrounding bushland.
This report deals with these issues under the following headings which correspond directly
with the responses requested by the Minister’s Letter of Referral:






The Most Suitable Fire Management Regime;
 Revised Development Plan and Bushfire Management Plan;
 Proposed Planning Controls;
Long Term Management;
Biodiversity and Native Vegetation impacts; and
Management of Surrounding Bushland.
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3

Relevant Planning Controls

3.1

Planning Context for Bushfire Management

The following Clauses of the VPP provide the planning framework for bushfire management:
Clause 13.05 Bushfire
This Clause has as its objective:
To assist to strengthen community resilience to bushfire.
The Clause includes the following strategies relevant to this Amendment:
Overarching strategies
Prioritise the protection of human life over other policy considerations in planning
and decision‐making in areas at risk from bushfire.
Where appropriate, apply the precautionary principle to planning and decision‐
making when assessing the risk to life, property and community infrastructure
from bushfire.
Bushfire hazard identification and risk assessment strategies
Apply the best available science to identify vegetation, topographic and climatic
conditions that create a bushfire hazard.
Assess the risk to life, property and community infrastructure from bushfire at a
regional, municipal and local scale.
Identify in planning schemes areas where the bushfire hazard requires that:
 Consideration needs to be given to the location, design and construction of
new development and the implementation of bushfire protection measures.
 Development should not proceed unless the risk to life and property from
bushfire can be reduced to an acceptable level.
Strategic and settlement planning strategies
Ensure that strategic and settlement planning assists with strengthening
community resilience to bushfire.
Consult with the relevant fire authority early in the strategic and settlement plan
making process and implement appropriate bushfire protection measures.
Ensure that planning to create or expand a settlement in an area at risk from
bushfire:
 Addresses the risk at both the local and broader context.
 Reduces the risk to future residents, property and community infrastructure
from bushfire to an acceptable level.
 Ensures any biodiversity and environmental objectives specified in the
planning scheme are compatible with planned bushfire protection measures.
 Ensures the risk to existing residents, property and community infrastructure
from bushfire will not increase as a result of future land use and
development.
 Ensures future residents can readily implement and manage bushfire
protection measures within their own properties.
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Development control strategies
In areas identified in the planning scheme as being affected by the bushfire
hazard, require a site‐based assessment to be undertaken to identify appropriate
bushfire protection measures for development that has the potential to put
people, property or community infrastructure at risk from bushfire.
Only permit new development where:
 The risk to human life, property and community infrastructure from bushfire
can be reduced to an acceptable level.
 Bushfire protection measures, including the siting, design and construction of
buildings, vegetation management, water supply and access and egress can
be readily implemented and managed within the property.
 The risk to existing residents, property and community infrastructure from
bushfire is not increased.
When assessing a planning permit application for a single dwelling in an
established urban or township residential area, consider the need for a localised
response to the bushfire risk and consider any relevant existing or planned State
or local bushfire management and prevention actions that may affect the level of
on‐site response needed.
Clause 52.47 Bushfire Protection: Planning Requirements
This Clause has as its purpose:



To ensure that development is only permitted if the risk to life, property and community
infrastructure can be reduced to an acceptable level.
To specify requirements for buildings, works and subdivision on land to which the
Bushfire Management Overlay applies.

These provisions apply to an application to subdivide land, construct a building or construct
or carry out works under the provisions of the Bushfire Management Overlay.
A development:




Must meet all of the objectives of this clause.
Must meet all mandatory standards of this clause.
Should meet all other standards of this clause.

If a schedule to the Bushfire Management Overlay specifies a requirement for a standard
different from a requirement set out in this clause, the requirement in the schedule to the
Bushfire Management Overlay applies.
Clause 52.48 Bushfire Protection: Exemptions
The clause outlines four exemptions which apply to Clause 52.47:





Exemption to create defendable space around buildings used for Accommodation;
Exemption for vegetation removal along a fenceline;
Exemption for buildings and works associated with a community fire;
Refuge Exemption for buildings and works associated with a private bushfire shelter.

The clause provides more detail about the nature of the exemptions and some Councils are
not included in the exemptions.
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Bushfire Prone Area
The site is in a designated bushfire prone area. A minimum construction standard applies to
all new buildings in a bushfire prone area. Landowners are required to build to a minimum
Bushfire Attack Level (BAL) of 12.5.

3.2

VPP Practice Notes and Advisory Notes

The following VPP Practice Notes and Advisory Notes apply to the amendment:
VPP Practice Note 65 Bushfire Management Overlay and bushfire protection: planning
requirements (November 2011)
Practice Note 65 states that where the BMO applies to land, a planning permit is required to
construct a building or constructor or carry out works associated with land uses that are
likely to increase the number of people in the overlay area. These land uses are:
accommodation (including a Dependent person’s unit), child care centre, education centre,
hospital, industry, leisure and recreation, office, place of assembly, retail premises and
timber production.
A planning permit is also required to subdivide land affected by the BMO.
A new development must meet all of the relevant objectives of clause 52.47. The objectives
aim to achieve development that:




Assists to strengthen community resilience to bushfire;
Ensures the consideration of the location, design and construction of development and
the implementation of bushfire protection measures in areas of bushfire hazard;
Ensures development does not proceed unless the risk to life and property from
bushfire can be reduced to an acceptable level.

The following information is considered under the BMO for buildings and works:









Location (BF3);
Siting and layout (BF4);
Bushfire protection measures (BF5);
Defendable space for dwellings and dependent person’s units (BF6.1, 6.2 and 6.3);
Defendable space for industry, office and retail premises (BF7.1 and 7.2);
Defendable space and construction for other occupied buildings (BF8.1 and 8.2);
Defendable space location (BF9);
Water supply and access (BF10).

The following information is considered under the BMO for subdivision:






General requirements for subdivision (BF1);
Subdivision requirements for residential lots (BF2);
Location (BF3);
Siting and layout (BF4); and
Bushfire protection measures (BF5).

A Bushfire Management Statement must be prepared by the permit applicant to determine
that the requirements of the BMO have been met. It contains a Bushfire Site Assessment
(the criteria of which is Appendix 1 to the Practice Note).
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Appendix 2 to the Practice Note provides guidance for vegetation management in the BMO.
This includes requirements for the ‘inner zone’ and the ‘outer zone’ for the area surrounding
the building.
VPP Advisory Note 40 Bushfire Planning Provisions (November 2011)
Advisory Note 40 provides information about the bushfire planning provisions introduced
into the VPP and planning schemes by Amendment VC83.
VPP Practice Note 64 Local Planning for Bushfire Protection (November 2011)
Practice Note 64 states that bushfire matters should be included as part of strategic projects
where there may be a bushfire hazard. Bushfire matters should specifically be considered in
strategic planning where:








An area is subject to the BMO;
An area is identified in a Regional Bushfire Planning Assessment (RBPA);
The future growth of settlements is being considered;
Proposals are being developed to manage and protect vegetation, particularly in
established areas;
Revegetation policies and proposals are being developed that may change the bushfire
hazard or increase the bushfire risk to surrounding areas;
Neighbourhood character and heritage studies are being prepared which may affect
the implementation of bushfire protection measures; and
Design and development controls are being considered, which need to take into
account the constraints associated with designing for buildings in bushfire areas.

The ‘parent’ provisions in the BMO provide scope to use a schedule to tailor the BMO to
specific local circumstances. A schedule may:





Specify permit requirements that vary from those set out in the BMO;
Set out modifications to the standards in clause 52.47, providing that alternative
solutions meet the objectives in clause 52.47;
Include mandatory permit conditions where appropriate and set out requirements for
referral and notice; and
Include decision guideline for exercising discretion under the BMO.

VPP Advisory Note 39 Vegetation Exemptions (November 2011)
This Advisory Note provides information about the new planning scheme provision, clause
52.48 Bushfire Protection: Exemptions, which provides vegetation removal exemptions
around buildings used for accommodation and along fencelines.
Clause 52.47 classifies vegetation into seven categories, referring to AS 3959‐2009
Construction of buildings in bushfire prone areas (AS 3959). This is for the purposes of
determining defendable space and construction requirements in a BMO. This approach uses
a generalized description of vegetation based on the AUSLIG (Australian Natural Resources
Atlas: No. 7 ‐ Native Vegetation) classification system.
AS 3959 defines ‘classifiable vegetation’ as ‘vegetation that presents a bushfire hazard within
150 metres of the development and in the case of subdivision, from the boundary of the
property to be subdivided’. Non‐hazardous vegetation does not constitute classified
vegetation.
Vegetation from all facades of a proposed building should be considered when classifying
the vegetation.
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The BMO relies on a generalized description of vegetation as provided by AUSLIG
classification system. This is similar to that used in AS 3959‐2009.
VPP Advisory Note 33 Community Fire Refuge and Private Bushfire Shelter Exemptions
(November 2011)
This Advisory Note provides detail about the new planning permit exemptions for buildings
and works associated with a community fire refuge and a private bushfire shelter.

3.3

What has and hasn’t changed since 2009

Mount Alexander Shire Council provided an excellent summary of relevant planning controls
and what has changed since Council adopted Amendment C36 in 2009. The Advisory
Committee has reproduced that summary in full as follows, with the Advisory Committee’s
comments as shown:
4. What hasn’t changed ‐ strategic justification for the rezoning within the MSS and LPPs
4.1. It is noted that the Committee will rely on the panel’s assessment on matters other than
those on which it is to advise the Minister. The strategic justification for the rezoning was one
of the key issues considered by the planning panel. It concluded (Panel Report Section 6.5) that
Amendment C36 was consistent with the strategic planning framework for Maldon within the
Mount Alexander Planning Scheme, and satisfied the requirements of Ministerial Direction No.
6 – Rural Residential Development. It is therefore assumed that the Committee accepts the
broader strategic justification for the rezoning as captured in the Planning Panel Report and
that this does not need to be reiterated here.
4.2. The MSS and LPPs within the Mount Alexander Planning Scheme are currently being
reviewed, but at this point in time the elements relevant to the strategic justification for the
rezoning have not changed since Council adopted Amendment C36 in 2009. This includes the
Rural Living Strategy 2006 (Attachment 3) that identified the area of the subject site as
‘Preferred Rural Living – staging of rural living development recommended.’ The Rural Living
Strategy is a Reference Document in Clause 21.03 of the Mount Alexander Planning Scheme
and the map showing the Framework Plan for Maldon is included in Clause 21.03.
4.3. The following paragraphs discuss elements of the strategic justification for the rezoning
within the MSS and LPPs that haven’t changed but need to be considered in the light of the
matters before the Committee.
4.4. The Rural Living section of the MSS at Clause 21.04‐4 actively discourages scattered rural
living on old Crown allotments in the Farming Zone, which has been a common practice in the
past in the absence of areas zoned RLZ. It supports rural living development that is clustered
close to key service areas and promotes efficient use of resources, with qualifications about
protecting productive agricultural land, water supply catchments, native vegetation and
habitat. This is of relevance in considering whether there are alternative areas for rural living
that have a lower bushfire risk, and whether impacts on native vegetation are acceptable.
4.5. The specific policy for Maldon at Clause 22.02 has not changed but consideration should be
given to Section 4 that emphasises the importance of the Maldon Historic Reserve (sometimes
referred to as the Maldon Historical and Cultural Reserve). This reserve abuts the subject site
along several sections of its boundary. In assessing the risks of bushfire spreading from the
reserve to the subject site (or vice versa), the potential impacts on the reserve of a bushfire
management regime on the subject site, and the possibility that protecting rural living on the
site will require a higher level of fuel management within the reserve, protection of the reserve
needs to be considered as a policy priority.
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4.6. Clause 22.14 Wildfire – this clause has not changed since 2009. The DPO8, in the version
recommended by the planning panel and adopted by Council, did not specify detailed
adherence to this clause, instead making a general provision requiring: ‘A statement as to how
fire protection objectives are met in respect to the layout of the subdivision, the provision of
water supply, appropriate access, buildings and works, vegetation and any other relevant
matters to the satisfaction of the Responsible Authority and in consultation with the CFA.’ It
should be noted that although the local policy in 22.14 has not changed, it has been made
largely redundant by the more stringent requirements of the VPPs in 13.05 and 52.47 and is
likely to be removed in future following the current review of the MSS and LPPs. It is therefore
of only marginal importance in the Committee’s considerations, which should assess the
bushfire risk in the light of the VPPs rather than this local policy.

Advisory Committee comment:
The Advisory Committee notes the Council’s comments with regard to strategic
assessment and, in particular, that the relevant sections of the SPPF and LPPF have
not changed. The Advisory Committee sees no reason to re‐examine the C36
Panel’s findings with regard to the broader strategic justification of the
Amendment.
5. What has changed: recent directions in strategic planning for bushfire in Mount Alexander
Shire
5.1. Notwithstanding the fact that the MSS and Local Planning Policies remain unchanged since
C36 was adopted by Council, a reassessment of whether the site is appropriate for rural living
in terms of bushfire risk is consistent with an increased emphasis on the bushfire hazard within
strategic planning for Mount Alexander Shire as a whole. This section outlines relevant recent
developments in the local planning response to increased concerns about bushfire hazard since
2009.

The Advisory Committee agrees.
5.2. Council recently adopted a Rural Land Study (Attachment 4). It makes relevant findings in
pointing out the increasing conflict between heightened concern about bushfire hazards and
existing strategies encouraging rural living in areas with extensive native vegetation cover. It
notes that
it is now considered potentially dangerous to permit rural lifestyle development unless
appropriate ‘defendable space’ can be achieved and maintained. The ability to create defendable
space may also be difficult because of environmental values associated with remnant native
vegetation and potential for difficulties (in) its removal. (Mount Alexander Shire Rural Land Study
2014 p81)

The Study also finds that the principles in the 2006 Rural Living Strategy for identifying
potential sites for rezoning to Rural Living (under which Tarran Valley was identified) are still
relevant, but that consideration of any specific area needs to assess of bushfire hazard against
more recent provisions such as Planning Practice Note 64 – Local Planning for Bushfire
Protection, and that the onus for justifying such proposals rests with the proponent. One of its
recommendations (Sec 6.4 p89) is to amend the MSS to ensure that Clause 21.04‐4 – Rural
Living gives greater weight to dealing with hazards including bushfire, and discourages
development in areas of bushfire risk where defendable space cannot be provided.
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Advisory Committee comment:
The Advisory Committee notes the cross reference to defendable space in the Rural
Land Study and notes that this is essentially a duplication of the bushfire
management controls in Clause 52.47 of the VPP. The Proponent has addressed
this requirement and this is discussed in Chapter 5 of this report.
5.3. Council is currently reviewing its Municipal Strategic Statement (MSS) and Local Planning
policies (LPPs). When these are revised by a subsequent amendment, they will almost
inevitably place a higher priority on bushfire considerations in order to bring them into line with
the Rural Land study recommendation above, as well as Planning Practice Note 64 and the
VPPs. Clause 13.05, for example, requires that planning schemes implement a range of
strategies regarding bushfire risk, with the explicit requirement to
ensure that planning schemes, in particular the Municipal Strategic Statement, Local Planning
Policies and zones applying to land provide for use and development of land in a manner
compatible with the risk from bushfire.

Ensuring that Amendment C36 has been rigorously assessed against bushfire hazard criteria in
the VPPs is likely to ensure that it is consistent with an updated MSS, should the rezoning
proceed.

The Advisory Committee notes the comment.
5.4. Proposals for the main residential growth area in Castlemaine, known as Diamond Gully,
are also being reassessed in the light of bushfire risk. Council has recently received a report
proposing a set of bushfire design principles for Diamond Gully (Attachment 3). While this site
is a more urban setting than Tarran Valley, many of the bushfire hazard issues are similar and
some of the principles can appropriately be considered for applying in Tarran Valley’s rural
living context. The most relevant elements from these design principles are:


Direct development to areas of lower bushfire hazard (i.e. with less hazardous
vegetation and on gentle slopes)



Facilitate effective fire suppression (provision of two ways in and out...to facilitate fire
service access and resident egress)



Provide viable evacuation and shelter options (avoid dead end roads longer than
200m)

5.5. These local developments collectively establish a heightened strategic focus on bushfire
hazard, but it will take some time before this work is formalised within the local provisions of
the planning scheme. For the Committee’s purposes, therefore, this work by council as
Planning Authority forms relevant context to be considered, while the formal planning
considerations for assessing the bushfire hazard aspects of Amendment C36 are found in the
VPPs that have been brought into all Victorian planning schemes since 2009.

Advisory Committee comment:
The Advisory Committee notes that the principles are not part of the planning
scheme applying to the site. The principles are, in any case, consistent with Clause
52.47.
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6. What has changed: State Government directions since 2009
6.1. The 2009 Victorian Bushfires Royal Commission (VBRC) ‐ The substantive planning basis
for a reassessment of Amendment C36 in terms of bushfire risk is found in the changes to the
VPPs that were implemented by the State Government through Amendment VC083. These
changes, described briefly in 6.2 and 6.3 below, responded to Recommendations 37, 39, 40,
and 41 of the VBRC. Recent planning practice notes give guidance on applying these
provisions, which substantially changed the requirements under Planning Schemes for
addressing bushfire risk.
Changes to building standards that implement VBRC
Recommendations 47‐49 are also of relevance in considering the degree to which building
controls can complement planning controls in achieving a satisfactory overall bushfire
management plan for the site.
6.2. Clause 13.05‐1 ‐ This clause provides the core Objective: To assist to strengthen community
resilience to bushfire. Overarching Strategies are: Prioritise the protection of human life over
other policy considerations in planning and decision‐making in areas at risk from bushfire and:
Where appropriate, apply the precautionary principle to planning and decision‐making when
assessing the risk to life, property and community infrastructure from bushfire. Subsidiary
strategies are discussed in Sections 7.2 and 8.1 below. The policy guidelines that must be
considered include the building standards of AS 3959‐2009 Construction of Buildings in
Bushfire‐prone Areas.
6.3. Changes to the Wildfire/Bushfire Management Overlay (WMO/BMO); clauses 44.06 and
52.47 ‐ As anticipated, new mapping of the areas within Mount Alexander Shire covered by the
WMO under Amendment C34 have brought the entire site of Amendment C36 within the
WMO. The new BMO has also been introduced, with its provisions under Clause 44.06 applying
to areas shown as WMO and therefore to the subject site. This means that the Particular
Provisions that are current under Clause 52.47 also apply. These require particular attention to
the reduction of fuel loads through the management of defendable space around dwellings.
6.4. Planning Practice Note 64 – Local Planning for Bushfire Protection, August 2013 (PN64).
This provides current guidance on local planning for bushfire protection, including tailoring the
LPPF and preparing schedules to the BMO. As noted above, the MSS and LPPF in the Mount
Alexander Planning Scheme are currently being reviewed but have not yet been amended in
line with PN64.
6.5. Planning Practice Note 37 – Rural Residential Development, updated Nov 2013 (PN37).
This provides updated guidance on the location of new rural residential development, with
regard to avoiding or minimising any adverse impact on the environment, native vegetation
and biodiversity. Its requirement for identifying fire protection measures is met by a detailed
bushfire management plan that complies with the relevant sections of the planning scheme.
Native vegetation assessment requirements are addressed in Section 6.8 below. PN37 requires
a buffer zone and/or a land management plan in consultation with the public land manager, if
rural residential land is located in close proximity to public land that is of environmental
significance, including land that is fire prone. This is discussed with regard to the Maldon
Historic Reserve below in section 10.5.

The Advisory Committee agrees.
6.6. The powers of the Country Fire Authority (CFA) as a referral authority have increased and
its assessment criteria for Amendment C36 have become more rigorous. Thus, although the
amendment met CFA requirements at the time of its adoption in 2009, the CFA has recently
added significant new requirements in correspondence to the proponent.
1. The area of the defendable space, as identified in the Bushfire Assessment, be combined as a
single grouped defendable space and managed to CFA Inner Zone requirements on an on‐going
basis.
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2. The area within 150 metres (or to the subject property boundary) of the outer edge of the
grouper inner zones defendable space be managed to CFA Outer Zone requirements on an
ongoing basis.
3. The Development Plan (and associated bushfire management plans) be revised to include the
redesign of the subdivision to show vegetation management prescriptions as outlined in
Conditions No. 1 & 2 above. (CFA, 8/1/2013, as recorded in correspondence from Sweett
[Australia] Pty Ltd 8/11/2013).

6.7. Revisions to the Proponent’s proposal: (1) Bushfire Assessment and Net Gain Analysis
(Practical Ecology, October 2012), and (2) Revisions to Bushfire Development Plan following
CFA comment dated 8/01/2013 (Practical Ecology, 7/11/2013). These two documents capture
the proponent’s initial response to the requirements of the BMO, with further revisions
following discussions with the CFA and the conditions listed in 6.6 above. The proponent
presented a revised proposal that met the CFA conditions in part and provided a rationale for
why other aspects of the conditions were deemed excessive by the proponent. Read together,
the two documents represent the most recent bushfire management regime presented to
Council by the proponent.

Advisory Committee comment:
The Advisory Committee notes that these documents have been further reviewed
with the most recent versions provided at the Advisory Committee Hearing.
6.8. The Permitted clearing of native vegetation – Biodiversity assessment guidelines,
released in December 2013, changed the regime for determining native vegetation clearing and
offset requirements. The Guidelines were incorporated into all planning schemes in Victoria via
the Victoria Planning Provisions. They replaced Victoria’s Native Vegetation – A Framework for
Action, which had been used to assess native vegetation impacts and to calculate offsets during
the development of Amendment C36 and as recently as the proponent’s revised Net Gain
Analysis of October 2012. This means that determining the acceptability of native vegetation
impacts of the proposal needs to take into account not only a revised approach to bushfire
management but also the new Guidelines. It is understood that detailed assessment tools for
applying these Guidelines are still under development by the Department of Environment and
Primary Industries (DEPI).

Advisory Committee comment:
DEPI provided for this in its submission to the Advisory Committee and to the
Hearing. This is discussed in Chapter 7 of this report.
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4

Is the site suitable for Rural Living development?

4.1

The Issue

The first stage of the ToR requires the Advisory Committee to consider whether the location
of the site is appropriate for Rural Living development given the significant bushfire hazard
in the wider landscape.
There is agreement by all parties invited to submit to the Advisory Committee (i.e. Council,
the Proponent, CFA and DEPI) that the site is suitable for Rural Living development.
The Advisory Committee has reviewed the issue in two ways:



4.2

A review of the specific findings of the C36 Panel in the context of changes to the
planning controls since the Panel finalised its report in January 2009; and
A review of submissions made to the Advisory Committee.

Review of C36 Panel findings

The C36 Panel completed its report in January 2009. The Panel examined the following key
issues:



Strategic justification, including the degree of compliance with State and local policy
and Ministerial Direction 6 – Rural Residential Development;
Environmental considerations including:
- Special Water catchment areas;
- Land capability; and
- Biodiversity.




Impacts on the Maldon township; and
Appropriateness of planning controls.

The Panel’s overall findings were as follows (with Advisory Committee comments on each as
shown):
 The rezoning is consistent with the strategic planning framework for Maldon
as shown on the Maldon Framework Plan.
The Advisory Committee notes the comments made by Council as set
out in Section 3.3 above that this is unchanged.
 The RLZ, ESO8 and DPO8 are appropriate to apply in this instance, that
accord with the VPP manual and general accepted practice for rural living
developments of this nature.
 The rezoning satisfies the requirements of Ministerial Direction No. 6 – Rural
Residential Development and the associated guidelines.
The 2013 Planning Practice Note 37 – Rural Residential Development
now applies. This Practice Note provides updated and more detailed
guidance on the location of new rural residential development, with
regard to avoiding or minimising any adverse impact on the
environment, native vegetation and biodiversity. The requirements of
Planning Practice Note 37 are discussed in more detail below.
Subject to the preparation of a Bushfire Management Plan and further
revisions to the DPO Schedule as discussed in Chapter 5 of this report,
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the Advisory Committee believes that the RLZ and DPO8 are appropriate
to apply to the site. Further comments about the ESO8 and a Schedule
to the BMO are made in Chapter 5.
 The rezoning of the subject land within the Lake Cairn Curran Special Water
Catchment area is not considered a significant issue because although the
subject land is located within the proclaimed catchment it does not fall
within the area covered by the ESO2 which applies explicit Planning Scheme
policy for protecting the Cairn Curran water supply catchment to a
designated part of the catchment closer to the Cairn Curran Reservoir.
The Advisory Committee notes that the land is in a special water
catchment area. Further comments are made on this below.
 Land capability is considered acceptable albeit limiting to satisfy the
provisions of the DPO8 for development and waste treatment and disposal,
including the need for site specific soil investigations.
The Advisory Committee has not reassessed land capability and believes
that it is appropriate to continue to rely on the conditions contained in
DPO8.
 The proposal to apply the RLZ, DPO8 and ESO8 over the subject land will
establish an adequate planning framework within which future rural living
use and development can be designed to demonstrate compliance with the
net gain policy and Victoria’s Native Vegetation Management – A
Framework for Action. Biodiversity impacts including those on vegetation
and rare or threatened species are not considered significant with
approximately 65 ha of the 93 ha area of native vegetation on the subject
land to be retained and protected under the provisions of the amendment
particularly the more significant vegetation areas adjoining the Maldon
Historic Reserve and along the existing waterways and drainage lines.
DEPI provided specific submissions on these issues and these are
discussed in Chapter 7 of this report.
 There are no significant impacts on the heritage and cultural values of
Maldon area arising from the proposed rezoning.
The Advisory Committee notes that the planning controls in relation to
these matters have not changed since the 2009 Panel report and no
reassessment has been made.
The C36 Panel concluded as follows:
On the basis of the above the Panel concludes that Amendment C36 should be
adopted by Council subject to changes to the schedules to the ESO8 and DPO8,
which reflect improvements to their operation and avoids duplicating other
legislation or planning scheme provisions.
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4.3

Submissions

Proponent
The Proponent submitted, in summary, that the Amendment can provide an appropriate
rural living environment under the current planning assessment framework and is amenable
to modifications to lot layouts and defendable space regimes in order to improve fire
protection.
The Proponent provided the following more detailed analysis of the bushfire hazard in the
wider landscape. The Advisory Committee has included this in full as it responds directly to a
number of the documents specifically referred to in the Minister’s letter of referral:
Detailed site specific analysis of the subject land has been undertaken by
Practical Ecology in order to assess the level of bushfire hazard in the wider
landscape. This analysis has been further informed by the following broader
regional studies undertaken by State and Local Government agencies:
 Loddon Mallee Regional Bushfire Planning Assessment (LMRBPA) (2012);
 Loddon Mallee Regional Strategic Fire Management Plan (LMRSFMP) (2011‐
21);
 Mount Alexander Shire Municipal Fire Management Plan (MASMFMP) 2012‐
14; and
 DSE Fire Operation Plans (North‐west DSE Region) (DSEFOP).
The assessments undertaken at the subject site and within the broader area
indicate that bushfire risk is a relevant consideration for the proposal. This risk is
particularly associated with surrounding forest interfaces. While overall fuel
hazards (Hines et al. 2010) are generally ‘Moderate’ for much of the bushland
surrounding Maldon, there are large patches of ‘Extreme’ fuel loads to the east of
the site and other scattered patches to the south. Despite these interfaces and
the bushfire hazard in the wider landscape, there are a number of mitigating
factors that lower risks associated with a Rural Living development at the site,
which include:
 Generally sparse fuel loads and a ‘Moderate’ overall fuel hazard rating at the
site (fuel hazard as per Hines et al. 2010);
 The on‐ground fuel loads on or immediately adjacent the site are typically
less than the standard fuel loads used for a ‘Woodland’ categorisation under
the BMO being between approximately 8‐14t/ha, with up to 10t/ha in the
surface/near surface layers (the standard fuel load for ‘Woodland under the
BMA is 25t/ha, with 15t/ha in the surface/near surface layers) (Ecotide,
28/02/2014);
 Protection from a north‐west approaching fire and prescribed proposed
burnings that will help to reduce threat from a fire approaching from the
south‐west following a wind change;
 Below average regional ratings for grass and forest fire likelihood;
 Models of fire fighting intensity and inferred fire management thresholds
indicate that flank attacks and asset protection could occur in extreme fire
conditions at the site;
 Asset Protection Zones located to the north and west of the subject site and
encompassing much of the bushland surrounding Maldon. It would be
reasonable to expect that ongoing prescribed burnings will occur to manage
fuel loads;
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 Two vehicle access points located at opposing ends of the property that are
capable of servicing the site;
 The availability of town water to service the site (noting that static water will
also be provided at each lot in accordance with current legislation).
The Practical Ecology Bushfire Assessment and Net Gain Analysis (October 2012)
proffers that the subject site will experience a similar level of bushfire risk to the
existing Maldon township. However, recent introductions of more stringent
bushfire legislation will lead to a safer environment for future occupants
associated with a Rural Living development. It is reasonable to predict that this
safer environment will also benefit the existing township though providing a
peripheral buffer of appropriately managed land.
The State Planning Policy Framework (SPPF) provides the current planning
scheme framework for bushfire protection policy and provisions. The Local
Planning Policy Framework (LPPF) is consistent with the SPPF and provides more
specific policy for each individual Municipality. The SPPF and LPPF provisions
include:
 Ministerial Direction Number 11 – Strategic assessment of amendments;
 Clause 13.05‐1 provides a broad framework to assist and strengthen
community resilience to bushfire. The subdivision master plan has been
designed with regard to the overarching strategies of the SPPF;
 Clause 44.06 has been applied to assess the identified bushfire hazard and a
Bushfire Management Statement (BMS) that satisfies the requirements of
the BMO and Clause 52.47 has been prepared by Practical Ecology (October
2012);
 Clause 22.14 seeks to ensure new development does not increase the level of
fire risk and include adequate fire protection measures. The subdivision
design response to the requirements of Clause 44.06 and Clause 52.47 will
achieve these objectives.
The proposed amendment seeks to retain the current Bushfire Management
Overlay (BMO) entailing that any development permitted under the proposed
amendment will continue to be required to meet the BAL and other requirements
of the BMO before a permit can be issued. It is noted that the BAL construction
levels are required under the BMO in order to reduce the threat of ignition
resulting from ember deposition. It is expected that the required BAL
construction of the dwellings, BAL 19, would assist in protecting them from
ember deposition over the area.
The introduction of the Development Plan Overlay Schedule 8 (DPO8) provides a
further control through requiring a statement on how fire protection objectives
are met in respect to the layout of the subdivision, the provision of water supply,
appropriate access, buildings and works, vegetation and other relevant matters
to the satisfaction of the Responsible Authority and in consultation with the CFA.
A Bushfire Management Statement (BMS) has been prepared in order to identify
the considerations applicable to the management of bushfire at the site. The
BMS concludes that the proposed subdivision represents an appropriate response
to the provisions of Clause 52.47 of the Mount Alexander Planning Scheme, and
as such is appropriately designed with regard to bushfire mitigation. The BMS
more particularly identified that:
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 All allotments of the proposed subdivision will be capable of providing the
required defendable space requirements as per table 1 of Clause 52.47 (a
BAL rating of 19 or below can be achieved). This is using a ‘Woodland’ based
assessment under the BMO, which is conservative given that the fuel loads at
the site and immediately adjacent are less than 25t/ha and 15t/ha in the
surface/near surface layers;
 All allotments will be capable of providing the required water supplies;
 While a perimeter road is not practical around all areas of bushfire hazard,
the road layout provides separation where necessary. This includes between
the bushland in the south‐east and the area of the development where the
majority of dwellings will be situated and between the subdivision and the
Maldon Historical and Cultural Reserve to the north;
 The risk to life, property and community will be reduced to an acceptable
level by meeting the requirements of Clause 44.06 and Clause 52.47;
 Section 173 agreements can be implemented as a means of ensuring that fire
safety measures across the site are maintained in perpetuity.
While there is a recognised level of bushfire hazard in the wider landscape, this
does not provide an unacceptable threat to a Rural Living development at the
subject site. Further, the site’s spatial characteristics and the requirements of
governing legislation is expected to lower risk at the site below that of the
already established areas of Maldon. Further risk reduction will result from the
numerous management measures and regimes proposed to be employed at the
subject site, which will now be discussed in detail. Rural Living is acceptable as it
will provide adequate distances to enable property owners to maintain the inner
zone within their lots. In addition a rural living development will maintain the
bush character and enable native vegetation to be retained over sections of the
site.
The Proponent called expert evidence from Mr Lincoln Kern of Practical Ecology. In Mr
Kern’s written evidence he examined topography, vegetation, fuel loads and landscape risk
on the subject site and surrounds. His analysis was based on the 2012 Bushfire Assessment
completed by Practical Ecology. He noted the following key aspects of the Bushfire
Assessment:






Almost all slopes are less than 10 degrees with much of the site less than 5 degrees.
The Woodland vegetation classification is most appropriate for assessing the BMO
requirements.
Fine fuel loads are likely to be less than 15 tonnes per ha (excluding canopy) and may
be considerably lower in some parts of the site.
The landscape is best assessed as landscape scenarios1 A and B rather than the higher
risk scenarios C and D.
The site has good access and egress to established urban areas.

Based on this assessment Mr Kern concluded that the site is appropriate for rural living
development as the bushfire risk can be reduced to an acceptable level.
Mr Kern also reviewed the strategic bushfire planning context for the site contained in the
following documents:

1

Regional Bushfire Planning Assessment (DPCD 2012);

Planning for Bushfire Victoria (CFA 2012)
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Regional Strategic Fire Management Plan (2011);
Mount Alexander Shire Municipal Fire Management Plan (2012); and
Fire Operation Plans (North‐west DSE Region) (DSE 2012).

Mr Kern drew the following conclusions:
3.30 In consideration as to whether the location of the site is appropriate for rural
living development given the significant bushfire hazard in the wider landscape
Practical Ecology has considered the nature of the landscape including the factors
that influence fire behaviour and the potential impact on life and property.
3.31 There is an absence of detail from planning authorities regarding a metric or
scale for considering what an acceptable level of risk from bushfire is at the re‐
zoning level. Practical Ecology has employed the considerations of assessing an
acceptable risk at the subdivision and building permit stage within the planning
scheme and supporting documentation. We have also considered the broader
bushfire risk management framework detailed in various relevant government
policies and documents.
3.32 We have found that while a significant risk exists for a rural living
development at the site, the level is not outside the acceptable parameters used
within the planning scheme or contrary to the strategic bushfire risk
management framework in place. Development at this site can also mitigate the
fire risk to nearby and adjacent properties and the Maldon township as a whole
by providing more bushfire resilient and secure land management at the interface
between bushland and residential development than currently exists.
Whilst there was some contention about the appropriate defendable space and the form of
planning controls on the site necessary to reduce the bushfire risk to an acceptable level, Mr
Kern’s conclusions with regard to the Bushfire Assessment were not challenged by any of the
parties to the Hearing.
Council
Council submitted that the most relevant strategic planning context relevant to this
development is drawn from Clause 13.05‐1. The Advisory Committee has set out the
objective and strategies of Clause 13.05‐1 in Section 3.1 above. Council outlined that advice
from the Regional Planning Unit of the Department of Transport, Planning and Local
Infrastructure (DTPLI) was that the specific settlement strategies and objectives of Clause
13.05‐1 should be interpreted that ‘the risk to existing residents, property and community
infrastructure from bushfire will not increase as a result of future land use and development.’
Council also noted that ‘on the key question of whether development should not proceed
unless the risk to life and property from bushfire can be reduced to an acceptable level, the
proponent has proposed an approach that it claims can reduce the risks to an acceptable
level’. Council expanded on this by explaining:
The Terramatrix Report indicates that the site has the potential to be impacted by
a large bushfire that could generate significant ember attack on buildings.
Mitigating factors are the relatively low fuel hazard on the site and the flat to
undulating topography. Following an extensive bushfire risk analysis of the site,
as presented in Sections 3 to 6 of the report, Terramatrix concludes (Section 7)
that the risk can be reduced to an acceptable level through compliance with the
BMO. This includes meeting Clause 52.47 requirements and the building
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standards of AS 3959‐2009, that make new buildings more resistant to radiant
heat and ember attack.
The Terramatrix report has been reviewed by Council’s Municipal Fire Prevention
Officer, who found it to be a comprehensive assessment of the bushfire risk to the
site, providing a high level of scientific detail that he could not fault, and
consistent with his own views of the bushfire risk on a landscape level .
Council concluded that the best available science indicates that the location of the site is
appropriate for rural living development, as the bushfire hazard can be reduced to an
acceptable level through appropriate design parameters in compliance with the provisions of
the planning scheme.
CFA
The CFA submitted that Clause 13.05 requires that community resilience to bushfire be
strengthened by taking a precautionary approach to the protection of life and that
development should not proceed unless the risk to life and property from bushfire can be
reduced to an acceptable level. The CFA submitted that the level of acceptance (or the
threshold) is not explicitly specified.
The Environmental Risks section of the SPPF (clause 13) states:
Planning should adopt a best practice environmental management and risk
management approach which aims to avoid or minimise environmental
degradation and hazards.
In addition, DTPLI’s Planning Practice Note 64 (Local planning for bushfire protection) states:
Directing development to the lowest risk locations is the most effective way to
prioritise the protection of human life. This should be the key strategy to
enhance resilience to bushfire.
The CFA submitted that, while the risk has not been avoided, the SPPF does allow
development to proceed where mitigation measures reduce the risk to an acceptable level.
The CFA concluded that it ‘is satisfied that, given the likely forms of bushfire attack, it would
be possible to mitigate the risk to an acceptable level’. This position was qualified in that, in
the opinion of the CFA, the planning controls need to be tightened to reduce risk to a
suitable level. The CFA’s position on the planning controls is discussed in Chapter 5.
The CFA provided information on the most likely forms of bushfire attack on the site
considering topography, vegetation class (Woodland) and fuel loads. The CFA submission
concluded that:
… it is expected that the site would be affected by the following forms of bushfire
attack:
 Moderate levels of radiant heat;
 Moderate to high levels of ember attack; and
 Localised direct flame contact where a fire management regime is not
maintained.
DEPI
DEPI did not provide specific comment on the broader issue of the strategic suitability of the
site for Rural Living development. DEPI’s comments were confined to advice on detailed
aspects of the subdivision design, management of native vegetation, impact on biodiversity
and fire protection measures.
Page 23 of 65

Amendment C36 to the Mount Alexander Planning Scheme  Panel Report  12 June 2014

4.4

Discussion

C36 Panel findings
Practice Note 37 requires that the following broad questions should be taken into account
when considering a proposed amendment:





Strategy: Does rural residential development align with the overall strategic planning
of the municipality?
Housing need: How much rural residential development is required to provide
appropriate housing diversity and choice to meet housing needs?
Location: Where should new rural residential development take place?
Subdivision and design: Is the new rural residential development subdivided and
designed in an attractive setting offering high amenity and efficient infrastructure?

As discussed above, the C36 Panel addressed these issues in its 2009 report and little has
changed at a strategic level to require re‐examination of these broad issues.
The Practice Note does, however, provide much more detailed requirements for Council’s to
use as a guide in assessing development proposals. The Practice Note states that, ‘generally,
final detailed subdivision and design matters can be considered as part of the permit
application process’. Matters in Practice Note 37 that are particularly relevant to this site
include the following (with Advisory Committee comments as shown):
Rural residential development is not appropriate on land that is in a special water
supply catchment area under the Catchment and Land Protection Act 1994.
The Advisory Committee notes that Practice Note 55 – Planning in open
drinking water catchments (November 2012) now also applies and there
are new Guidelines that apply to planning permits in open, potable water
supply catchment areas.
Council advised at the Hearing that it has entered into a Memorandum of
Understanding with Goulburn Murray Rural Water Corporation (2013) in
relation to the application of the Guidelines to planning permit
applications. Council advised that this involves a risk assessment at the
planning permit stage and there is nothing in the Practice Note, the
Guidelines or the Memorandum of Understanding that would prevent the
rezoning of the site for Rural Living.
The Advisory Committee accepts Council’s advice, and agrees with the
conclusion that the rezoning is unaffected.
Rural residential development should be located in areas to avoid or minimise
any adverse impact on the environment, native vegetation and biodiversity.
The Advisory Committee notes that the Practice Note requires that
consideration must be given to the following at planning permit stage:



Permitted clearing of native vegetation – Biodiversity assessment
guidelines, September 2013; and
Clause 52.17 of the planning scheme in relation to permitted clearing of
native vegetation.

DEPI have no objection to the land being used for Rural Living and have
provided advice on detailed aspects of the subdivision design,
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management of native vegetation, impact on biodiversity and fire
protection measures.
The Practice Note requires a buffer zone and/or a land management plan in
consultation with the public land manager, ‘if rural residential land is located in
close proximity to public land that is of environmental significance, including land
that is fire prone’.
The Practice Note requirement for identifying fire protection measures is
met by the preparation of a detailed bushfire management plan. The lot
layout as shown in the revised Draft Development Plan shows large lots on
the north‐eastern side of the site and large setbacks to building envelopes.
All other lots adjoining public land have building envelopes set well back
from the public land boundary. DEPI (the public land manager) has
confirmed that this meets the buffer requirement, provided that all
defendable space requirements are met on private land.
The Advisory Committee concludes that the Proponent has met all the requirements of
Practice Note 37 applicable at the amendment stage. Further work will be required at the
permit stage and the DPO provides the planning mechanism by which Council can control
further work to be done before a permit is issued. The Advisory Committee notes that all
requirements of the Development Plan must be met to the satisfaction of the Responsible
Authority, and Council should pay particular attention to Practice Note 37 in discharging its
responsibilities in this regard.
Hearing submissions and expert evidence
The Advisory Committee notes the considerable body of work done by Practical Ecology to
prepare the 2012 Bushfire Assessment. The Assessment included a review of relevant
regional and local fire plans and considered the specific characteristics of the site in
assessing fire risk.
The expert evidence provided by Mr Kern reviewed the 2012 Assessment and confirmed that
fire risk levels would be expected to be moderate to high rather than extreme. The CFA
submission was consistent with this finding.
The Advisory Committee agrees with the conclusions of Council’s expert that the
development will at least maintain the level of resilience of the Maldon community to
bushfire, and more likely increase the resilience by providing a more managed buffer
between adjoining forest and urbanised areas. The development also provides an additional
road connection between the development and existing residential areas to the west,
improving access and egress in the event of a fire.
Mr Kern, the CFA and Council all commented on the lack of a quantitative measure when it
comes to assessing whether fire risk can be reduced to and ‘acceptable’ level. Each has
drawn its own conclusion as to what an acceptable level might be and concluded that an
acceptable level can be achieved on this site.
Each party has therefore concluded that the location of the site is appropriate for rural living
development given the significant bushfire hazard in the wider landscape. The Advisory
Committee agrees, and concludes that bushfire risk can be reduced to an acceptable level
provided the available planning tools, including the requirements of the BMO and DPO8, are
properly employed to provide and maintain defendable space around any new dwellings.
The appropriate form and content of these controls is discussed in Chapter 5.
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4.5

Conclusions

The Advisory Committee concludes that:








There have been no material changes to the strategic planning controls applying to the
site since the C36 Panel report of January 2009 that would change the substantive
recommendations of that Panel;
The changes in the Planning Practice Notes applying to the site since 2009 do not
present any significant barrier to the Amendment being approved, subject to
compliance with new Practice Notes 37 and 55 at the planning permit stage;
The characteristics of the site indicate that the level of bushfire risk on the site is
moderate to high;
The level of bushfire risk can be managed to an acceptable level through the
appropriate application of planning controls on the site;
The development of the site for Rural Living is likely to increase the resilience of the
Maldon community to bushfire;
The Bushfire Assessment carried out for the site has appropriately considered risk at
both a local and broader level; and
The development is not likely to result in an increased bushfire risk to existing
residents, property and community infrastructure.

The Advisory Committee therefore concludes that the proposed development complies with
the majority of the specific strategic and settlement planning strategies required to be
addressed in Clause 13.05‐1 of the Planning Scheme. The two remaining strategies relating
to:



Biodiversity and environment objectives; and
Whether future residents can readily implement and manage bushfire protection
measures within their own properties,

are examined in Chapters 6 and 7 of this report respectively.
The overall conclusion of the Advisory Committee on this issue is that the location of the site
is appropriate for Rural Living development given the significant bushfire hazard in the wider
landscape, subject to appropriate fire management and environmental regime being applied
through the planning controls as discussed in the following chapters.
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5

The Most Suitable Fire Management Regime

5.1

The Issues

The ToR require that, if the Advisory Committee is satisfied that the location is appropriate,
it should provide advice on the most suitable fire management regime for the site.
The Advisory Committee has examined the various planning mechanisms to manage fire risk.
Planning permit applications for subdivision and development of the site will need to comply
with the broader planning provisions as outlined in Chapter 3 of this report. At a site specific
level, the most appropriate mechanisms for consideration are:




Applying a Development Plan Overlay with a Schedule specific to the site;
Applying an Environmental Significance Overlay; and
Applying a site specific Schedule to the Bushfire Management Overlay.

Although not strictly required until the permit stage, the Proponent has prepared a Draft
Development Plan and a Draft Bushfire Management Plan in order to demonstrate to the
Planning Authority and the Advisory Committee that a workable fire management regime
can be developed that complies with the DPO Schedule and all relevant bushfire planning
controls.
The Advisory Committee has found that the work done by the Proponent in developing the
Development Plan and Bushfire Management Plan particularly useful as a basis for
discussing the detail of the controls to apply.

5.2 Revised Development Plan and Bushfire Management Plan
(i)

The revised plans

There have been various iterations of the Development Plan and the Bushfire Management
Plan (also referred to as the Bushfire Development Plan) over the past few years. Earlier
drafts are shown in Figures 2 and 3 of this report.
In response to the submitter’s conference on 16 April 2014, and in response to issues
discussed in the Hearing, the Proponent has provided a revised Draft Development Plan
Version 30, May 2014 as shown in Figure 4.
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Figure 4

Revised Draft Development Plan Version 30

The main changes to lot layout in the revised proposal over the earlier versions are:





Building envelopes and lots boundaries have been modified to provide more
centralised defendable space;
The two north‐eastern lots (Lots 35 and 42) now have large separation distances to the
adjoining Maldon Historic Reserve;
Lots 14 to 18 have been reconfigured to provide a minimum 100m setback to
waterways; and
Access roads to lots 35, 36 and 42 have been modified to be less than 200m in length.

These changes address the majority of the remaining concerns raised in submissions by the
CFA, Council and DEPI.
Whilst not part of Amendment C36, the Draft Development Plan is important as a basis for
the proposed Bushfire Management Plan, which is in turn needed to be able to demonstrate
a workable fire management regime for the site.
Figure 5 shows the revised Bushfire Management Plan Version 30 that corresponds to the
revised Draft Development Plan Version 30.
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Figure 5

Revised Bushfire Management Plan (Bushfire Development Plan) Version 30

Figure 5 is repeated at a larger scale as Appendix F to this report. In summary, it is proposed
that the entire area shaded in green hatch and shown as ‘Grouped Defendable Space’ on this
plan is to be managed as ‘Inner Zone’, and the area shaded in orange hatch and shown as
‘Additional defendable space’ is to be managed to an ‘Outer Zone’ standard.
(ii)

Submissions

CFA
The earlier CFA comments on the Bushfire Management Plan requested an extended (150m)
outer zone. At the Hearing Mr Ganey confirmed that this was not being pursued by the CFA
and that the CFA now supported the fire management regime reflected in the Bushfire
Management Plan which includes:
 50m around each building envelope being managed to inner‐zone
prescriptions.
 An additional 20m or 30m (depending on slope) around each inner‐zone area
being managed to outer‐zone prescriptions.
 An additional consolidated area managed to outer‐zone requirements along
the west and south‐west boundaries.
Mr Ganey of the CFA called Mr Carn as their expert on the most suitable fire management
regime. Mr Carn noted that the CFA typically required 200m roads as the limit for a ‘dead
end’ due to fire safety risk. Under cross‐examination from Mr Cicero, Mr Carn
acknowledged that this was no longer an issue due to the amendments made as shown in
the revised plans tabled at the Hearing. In explaining the way fire spreads, Mr Carn noted:
Fire is confluence of fuel, weather and topography and in combination they form
a regime in which the fire will run within the landscape.
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The CFA outlined that, subject to modifications to overlay controls in agreement with
Council and the Proponent, that bushfire protection measures can be practically
implemented.
The CFA argued that in order to reduce the risk to an acceptable level a more rounded ‘edge’
to the subdivision could be achieved through the consolidation of lots 6, 32, 33, 40, 41 and
42 (Lot numbers relate to Version 28 of the Development Plan) with the remaining lots. The
Advisory Committee notes that this has been done in the latest version of the Development
Plan.
Under cross examination, Mr Carn acknowledged that the CFA position that the land be
zoned for Rural Living was suitable. During the course of the Hearing it was revealed that
there was no defendable space required off the site as a result of a redesign to the
development plan, apart from a small area of defendable space for lot 25 overlapping with
the road reserve on Castlemaine‐Maldon Road. Mr Cicero noted that DEPI had accepted the
extent of clearing required to accommodate the defendable space to meet an acceptable
risk from a bushfire point of view.
Mr Panter (Friends of the Box‐Iron Bark Forests) asked Mr Carn a question relating to the
2009 Eaglehawk fires and a contradictory statement on classification of the term ‘Forest’.
Mr Carn replied by stating that, unlike Eaglehawk, the subject site has more open canopies,
fuel structure is different in certain places, and fire reserve fuel is different.
Mr Slattery asked whether or not Mr Carn could be entirely confident that, if the
development were to proceed, it would not affect the township. Mr Carn replied that there
were risks with any form and type of development, however there are risk management
requirements, and the CFA were satisfied that they were being met.
The CFA concluded that it supported the revised Bushfire Management Plan as an
appropriate fire management regime subject to changes to the DPO8 and the introduction
of a BMO Schedule, as discussed in the next section.
Council
Council outlined how the proposal had been assessed against Clause 13.05‐1 and this was
highlighted in section 4.3 of this report. Council relied on its expert witness, Mr Hamish
Allan of Terramatrix. In Mr Allan’s evidence, he provided a basis for a suitable fire
management regime in accordance with the provisions of the planning scheme and Planning
Practice Note 64.
The expert report included attention to the detail of Clause 52.47 that requires a response at
the permit stage to demonstrate that development can comply with the BMO applying over
the entire site.
With regard to the most suitable fire management regime, Council raised in its submission
that:
The Terramatrix Report finds most of the CFA conditions to be appropriate and
achievable, with the exception of the requirement for an extended Outer Zone of
defendable space (p29). On this point, it agrees with the proponent’s view that
there is no compelling reason for this and that compliance with Clause 52.47 is
adequate.
Council queried access and egress arrangements, noting that such arrangements are just as
important as defendable space. As such, it argued that the Terramatrix assessment that two
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access/egress routes for most rather than all lots seemed a contradiction. Council submitted
that:
A more precautionary approach would be to apply a rigorous interpretation of
Clause 52.47‐4 Standard BF4 Minimise the need for long access and egress routes
through areas of bushfire hazard. In a set of Bushfire Design Principles for
another development within Mount Alexander Shire at Diamond Gully
(Attachment 3), Terramatrix proposes a maximum length for dead‐end roads of
200m. Applying this at Tarran Valley would be an appropriate precautionary
approach to access and egress routes. A mechanism for achieving this could be
amending schedule DPO8 section 3.0, dot point 7 – change ‘appropriate access’
to ‘the provision of dual direction access/egress roads to all lots; where this
cannot be achieved, dead‐end roads are not to exceed 200m in length.’
The Advisory Committee notes that the latest Version 30 of the Development Plan does not
have any dead end access roads in excess of 200m.
Council concluded that that the most suitable bushfire management regime can be achieved
through compliance with the relevant provisions of the planning scheme and specified
through changes to the DPO8 Schedule.
DEPI
Ms Johnson on behalf of DEPI raised issues on the location of defendable space with regard
to its containment wholly within the boundaries of the land to which the permit will apply
and to the management of native vegetation on the subject site to allow implementation of
defendable space in perpetuity.
DEPI maintained its opposition to any implication of a requirement for defendable space to
be located on Crown land, as had been indicated in previous iterations of the development
plan. Ms Johnson also maintained that the best management of defendable space will occur
if:
 The proponent undertakes native vegetation removal to the level required
for defendable space prior to the sale of the lots; and
 On‐going maintenance is mandated in some form to prevent additional
clearing.
Proponent
Mr Cicero submitted that the Advisory Committee had the benefit of three experts dealing
with the issue of bushfire risk in Terramatrix, Practical Ecology and Mr Carn who was called
by the CFA. He stated that from a bushfire point of view, there is no valid reason why the
development should not proceed.
Mr Cicero called Mr Lincoln Kern of Practical Ecology. Mr Kern’s evidence noted:
I reviewed the CFA comments and believed their intent and objectives reasonable
but in consultation with Andrew Stephens, believed that the requirement for an
extra 150m of fuel reduction above the fuel reduction buffers required under the
BMO was excessive and unnecessary to achieve the required level of safety.
Mr Kern acknowledged that substantial agreement was made between all parties at the
mediation workshop of April 2014, particularly around the principle of one large contiguous
area of fuel reduction including all of the houses in the proposed development was required
to ensure that the development could be implemented with the level of safety required under
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the planning scheme. Practical Ecology tabled version 4 of the Bushfire Development Plan
which added:
 Defendable space for BAL 19: for simplicity a uniform 55m has been added,
however in some instances only 45m may be strictly required;
 Grouped defendable space: this groups all of the area required for the BAL‐
19 defendable space into one contiguous area; and
 Additional defendable space: an additional 20m or to the property boundary
beyond the defendable space detailed in the two points above.
Mr Kern acknowledged the changes made to the road layout so as to avoid dead‐ends longer
than 200m. He stated that Practical Ecology supported the changes that would lead to a
more suitable fire management regime for the site.
With regard to the CFA submission wanting a rounded ‘edge’ and consolidation of some lots,
Mr Kern explained during evidence that this was problematic. He noted:
The consolidation of these lots would have the subdivision adhere more closely to
the layout principles….however it is worth noting that this modification does not
explicitly relate to the standards within Clause 52.47. Furthermore consolidation
of lots 6, 42, 41 and 40 with other lots is problematic as those lots are isolated by
a road reserve from the rest of the subject site and the removal.
(iii)

Discussion

The revised Development Plan Version 30 and the revised Bushfire Management Plan
Version 30 tabled after the Hearing accurately represent the consensus reached during the
course of the Hearing between the Proponent, the CFA, DEPI and Council.
The Advisory Committee supports the amount and configuration of defendable space shown
in the revised Bushfire Management Plan and believes that it exceeds the definable space
requirements of Clause 52.47. The grouping of defendable space into one area and
provision of additional inner and outer defendable space as shown serves not only to meet
and exceed the Clause 52.47, but also makes the controls applying to each lot simpler to
interpret for landowners. Most lots have only one defendable space zone and, where there
are two zones, they are easily defined.
The revised Development Plan also eliminates any dead end roads longer than 200m and
moves any proposed building envelopes to greater than 100m from a watercourse.

5.3

Proposed Planning Controls

(i)

Development Plan Overlay Schedule 8

In response to discussions at the Hearing, the Advisory Committee requested Council to
coordinate the creation of a revised DPO8. Council provided a revised version on 19 May
2014 and the Proponent, CFA and DEPI confirmed their agreement to the revised version.
The main changes from the exhibited version are:




Agreement on renaming of the Development Plan for version control;
Update of Defendable Space Plan version number and clarification of requirements;
Insertion of the paragraph:
The management of vegetation in accordance with inner zone requirements
within the identified Defendable and Grouped Defendable Space Areas and in
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accordance with outer zone requirements within the identified Additional
Defendable Space;



Amendments to the requirements for a Section 173 Agreement that effectively
negates the need for the ESO to remain over the land. The Agreement ensures an
ongoing management regime; and
Addition of bushfire implementation plan measures including fencing requirements.

Having given consideration to the matters raised during the course of the Hearing and
having reviewed expert evidence, the Advisory Committee is generally satisfied with the
agreed outcomes as set out in the revised Schedule.
The Advisory Committee was, however, concerned with the provision under section 2.0 of
the proposed DPO – conditions and requirements for permits that stated:
All applications for permits within this overlay must have regard to the principles
underpinning rural living, as articulated in Section 13 of the Mount Alexander
Rural Living Strategy 2006.
The Advisory Committee notes that Clause 21.04‐4 of the Mount Alexander Planning Scheme
provides policy guidance for rural living developments and the Rural Living Strategy is a
Reference Document to the Scheme listed at Clause 21.05. The issue with the listing of the
Strategy in this manner purports to take decision maker outside of the Schedule to inform
the decision making, which goes against Practice Note 13 (October 2013) (PN13).
PN13 outlines that reference documents provide background information to assist in
understanding the context within which a particular policy or provision has been framed,
and only have a limited role in decision‐making as they are not part of the planning scheme.
The Advisory Committee believes that affording the Rural Living Strategy, and in particular
Section 13, this weight is an improper use of the tools. Generally the substantive planning
elements as outlined in the remainder of the Schedule have been clearly outlined in the
Schedule and through the Land Use Framework Plans contained in Clause 22 of the Planning
Scheme.
Again, upon reading of PN13 it clearly states:
There is no need to reference a document if the substantive elements of the
document have been included in the scheme in either the MSS, local planning
policy or schedule.
The Council did not take the Advisory Committee through the key elements of what is
contained in Section 13 of the Rural Living Strategy; however, in this case, the Advisory
Committee feels the Schedule adequately covers the substantive elements of what is being
proposed. As such the Advisory Committee believes this reference should be deleted from
the Schedule. The Advisory Committee believes that noting is lost by this deletion as any
permit would, in any case, be required to comply with Clause 21.04‐4 which sets out issues,
objectives and strategies applying to rural living.
The Advisory Committee preferred version is attached as Appendix E which is generally
consistent with the changes outlined, and with the reference to the Mount Alexander Rural
Living Strategy 2006 deleted.
(ii)

Environmental Significance Overlay Schedule 8

As mentioned above, given the requirements outlined in the Section 173 Agreement as set
out in the DPO8, the Advisory Committee agrees that this then renders the controls in ESO8
redundant as they would be duplicated. All parties were agreeable to this outcome.
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The Advisory Committee agrees that this is the most logical approach and the details
contained within the Schedule to DPO8 regarding the Section 173 Agreement effectively
cover this planning mechanism.
(iii)

Bushfire Management Overlay Schedule

In its submission to the Hearing, the CFA proposed a BMO Schedule specific to the site in
order to apply the specific requirements of the Bushfire Management Plan. CFA proposed
that this include:
 On‐site defendable space
 Static water supply
 Construction standards
 Access on the lots
The CFA also submitted that:
The Schedule to the BMO would exempt the need for any future dwelling
applications to be referred to CFA if the requirements of the schedule were met.
This would provide certainty for future land owners.
There was discussion at the Hearing about whether a BMO Schedule was needed if DPO8
referred specifically to the Bushfire Management Plan. It was agreed that it would be a
duplication to have a site specific BMO Schedule for items that are covered elsewhere in the
planning provisions or in DPO8.
The CFA submitted that there would still be merit in having a simple BMO Schedule for the
site that just exempted subdivision and building applications from a permit if prepared in
accordance with DPO8. Without such an exemption, a permit requirement would be
triggered by the BMO on the site.
After some discussion at the Hearing, this was agreed by all parties.
The Advisory Committee agrees that such an exemption is appropriate and the preferred
version of a BMO Schedule 1 is included in Appendix E.
(iv)

Other overlays

The Significant Landscape Overlay Schedule 1 – Maldon Landscape Area (SLO1); the
Significant Landscape Overlay Schedule 3 – Scenic Landscape Area (Approach to Maldon)
(SLO3); and the Erosion Management Overlay (EMO) continue to apply to the site, and any
development will need to comply with the requirements of those overlays. The Advisory
Committee did not receive any submissions in relation to these overlays and makes no
further comment.

5.4

Conclusions

The Advisory Committee makes the following conclusions in regard to the appropriate
bushfire planning regime for the proposed development:






The Advisory Committee supports the revised version of the Bushfire Development
Plan Version 30 dated 20/05/2014 which is attached as Appendix F to this report;
The Advisory Committee supports the revised Development Plan Version 30 as shown
in Figure 4 from a fire management perspective;
DPO8 is supported in the modified form as shown in Appendix E;
The Advisory Committee supports not applying an ESO Schedule to the site; and
The BMO Schedule 1 as shown in Appendix E is supported.
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6

Long Term Management

6.1

The Issue

The ToR require that, if the Advisory Committee is satisfied that the location is appropriate,
it should provide advice whether the regime can be effectively maintained in the long term.

6.2

Evidence and Submissions

Council submitted that the expert evidence provided by Terramatrix indicates that ‘the
bushfire protection measures can be practically implemented and maintained in conjunction
with the ongoing use of the land’. Council submitted that the clustering of defendable space
may make it more likely that individual property owners will properly maintain defendable
space to the required standards. Council expressed no reservations about its ability to
enforce the proposed bushfire management regime on the site.
The CFA supported the bushfire management regime with the agreed changes to the
requirements to be set out in the proposed Section 173 Agreements required under DPO8.
DEPI submitted that it was opposed to any implication of requirement for defendable space
to be located on Crown land. It further submitted that defendable space up to 85 metres
radius from each dwelling, clustered and fully contained within the subject land is acceptable
to DEPI in principle in terms of impact on biodiversity and native vegetation.
DEPI submitted that the best management of defendable space will occur if:



The Proponent undertakes the native vegetation removal to the level required for the
defendable space prior to sale of the lots; and
On‐going maintenance is mandated in some form to prevent additional clearing.

The parties agreed to the proposed requirements for Section 173 Agreements to be applied
to each lot. Those requirements are as shown in the preferred DPO8 in Appendix E, and are
reproduced below:
A Section 173 Agreement must be prepared for all the land to which this schedule applies,
for execution prior to the issuing of a statement of compliance for the first stage of the
subdivision of the land. It must include the following matters to the satisfaction of the
responsible authority:


Implementation of the Bushfire Management Plan;



No further subdivision of a lot or the construction of more than one dwelling on a lot;



All buildings shall only be constructed within the building envelope nominated for
each lot;



Erection only of fencing that is visually unobtrusive and appropriate to permit the
passage of wildlife except that this restriction shall not apply to fencing within the
building envelope;



All vegetation identified within the area of inner zone or outer zone of defendable on
the Defendable Space Plan must at all times (and regardless of whether a dwelling is
located on the land or not) be maintained to the specified prescriptions on the plan;



All dwellings and dependant persons units must be constructed to a minimum level
of BAL‐19 in accordance with the relevant sections of AS3959‐2009;



A non‐combustible rainwater tank must be provided prior to works occurring and
during the use of any new dwelling or dependant persons unit within any lot, with a
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minimum capacity of 23,000 litres, of which a minimum 10,000 litres is to be
reserved solely for fire fighting purposes;

6.3



Access to each dwelling and a water supply outlet on each rainwater tank to the
satisfaction of the relevant fire authority.



A copy of the ‘Defendable Space Plan’ as an annexure to the section 173 agreement;



On any lot where native vegetation is to be retained in order to offset the impacts of
native vegetation removal, the provision of a 10‐year offset management plan and a
Restriction on Title that prevents clearing of this native vegetation, to the satisfaction
of the Department of Environment and Primary Industries;



Except for fencing within the building envelope, only fencing that is visually
unobtrusive and appropriate to permit the passage of wildlife shall be constructed in
or around any lot;



No new dam may be constructed and no existing dam may be enlarged;



No cat shall be kept upon the land;



Dogs shall be appropriately confined within the site to prevent any threat to wildlife;



Grazing animals are not permitted outside areas managed as defendable space.

Discussion

The Advisory Committee notes that the revised Bushfire Management Plan does not rely on
any defendable space on land outside the development site. This overcomes DEPI’s primary
objection to the earlier plans.
The Advisory Committee notes Council’s comfort with the proposed use of Section 173
Agreements to assist in the enforcement of defendable space maintenance. The Advisory
Committee agrees that Section 173 Agreements will make it clear to purchasers what their
ongoing obligations are. The Advisory Committee agrees that the proposed Section 173
Agreement requirements provide a good balance between requirements to maintain
defendable space to limit bushfire risk, whilst at the same time making owners aware of
restrictions on native vegetation clearance and other matters.
The Advisory Committee agrees that it would be sensible for the Proponent to remove
native vegetation to the level required to provide defendable space prior to offering lots for
sale. This would not only make it clear to prospective purchasers what the expected
standard is, but may also help prevent over‐clearing by landowners after purchase.
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6.4

Conclusions

The Advisory Committee concludes that:




The proposed use of Section 173 Agreements as required by DPO8 provides a suitable
mechanism for Council to implement an ongoing enforcement program;
The revised Bushfire Management Plan does not rely on any defendable space off the
subject site; and
The Proponent should clear native vegetation to the standard required for defendable
space prior to sale of any lots. This requirement should be included in any subdivision
permit conditions.
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7

Biodiversity and Native Vegetation impacts

7.1

The Issues

The ToR require that, if the Advisory Committee is satisfied that the location is appropriate,
it should provide advice on whether the amount and biodiversity conservation significance
of native vegetation to be removed to implement the proposed fire management regime is
acceptable.
DEPI and the Proponent have both reviewed this issue in some detail and the Advisory
Committee, in this Chapter, provides and overview of their analysis and draws some
conclusions on the impact of the proposed development on biodiversity and native
vegetation.

7.2

Evidence and Submissions

DEPI
Ms Johnson, representing DEPI, submitted that:
Strategic planning is considered the most effective tool for identifying potential
adverse impacts on biodiversity by new uses and developments and for ensuring
adverse impacts are avoided and/or minimised. The site‐based permit process
for removing native vegetation complements strategic planning. It guides both
applicants and decision‐makers in the steps required to allow clearing. As part of
that process an applicant is required to demonstrate:
 avoidance and minimisation of adverse impacts on biodiversity as a result of
removing native vegetation; and
 offsetting any adverse impact that does occur.
Ms Johnson provided the Advisory Committee with a detailed account of the changes
introduced with Amendment VC105 in December 2013, and the significance of those
changes to the Tarran Valley site.
The Amendment introduced a ‘no net loss’ approach rather than the previous ‘net gain’
approach. This means permitted clearing is to have a neutral impact on Victoria’s
biodiversity. It was outlined to the Advisory Committee that no net loss is achieved by either
avoiding or minimising native vegetation removal. When native vegetation removal is
permitted, an offset must be secured which achieves a no net loss outcome for biodiversity.
Clause 52.17 (Native vegetation) was amended to (amongst other things):
 implement the new risk‐based assessment pathways (low, moderate or
high);
 rationalise information requirements; and
 streamline the determination of offset requirements.
Victoria’s Native Vegetation – a Framework for Action (the Framework) was replaced with a
new incorporated document Permitted clearing of native vegetation – Biodiversity
assessment guidelines (Department of Environment and Primary Industries, September
2013).
DEPI provided the Advisory Committee with an assessment of the native vegetation and
biodiversity impacts of the proposed bushfire management regime on the subject site. The
assessment is reproduced in some detail below as it provides an excellent account of the key
issues on the site.
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Site level avoidance/minimisation2
49. In order to develop the subject site for rural residential living loss of native
vegetation will occur (i.e. avoidance is not possible).
50. DEPI believes that the subdivision layout including the provision of a total
defendable space of 55 metres minimised the biodiversity impact of the proposal
by:
 clustering the house sites to reduce impacts of the defendable space
requirement;
 removing lesser quality vegetation and retaining higher quality vegetation;
 generally avoiding clearing in Location C areas (see map at attachment 3).
How significant is the contribution of the native vegetation on the site to
Victoria’s biodiversity?
51. In determining whether the native vegetation to be removed makes a
significant contribution to Victoria’s biodiversity DEPI has considered:
 impacts on important habitat for rare or threatened species, particularly
highly localised habitats;
 proportional impacts on remaining habitat for rare or threatened species;
 whether the removal will contribute to a cumulative impact that poses a
significant threat to the persistence of rare or threatened species;
 the availability of, and potential for, gain from offsets.
How important is the habitat for rare or threatened species?
52. Twenty‐three rare or threatened species are modelled as possibly occurring at
the subject site as follows:
Species that would require a specific offset if their habitat is removed ie 100%
clearing of site (partial removal lessens impacts):
Swift Parrot Lathamus discolor
Regent Honeyeater Anthochaera phrygia
Brush‐tailed Phascogale Phascogale tapoatafa
Golden Sun Moth Synemon plana
Western Golden‐tip Goodia medicaginea
Slender Mint‐bush Prostanthera saxicola var. bracteolata
Emerald‐lip Greenhood Pterostylis smaragdyna
Arching Flax‐lily Dianella sp. aff. longifolia (Benambra)
Impacts for the following species habitat are below the threshold test:
Square‐tailed Kite Lophoictinia isura
Black Falcon Falco subniger
Barking Owl Ninox connivens connivens
Chestnut‐rumped Heathwren Calamanthus pyrrhopygius
Speckled Warbler Chthonicola sagittatus
2

Source – DEPI submission to the Advisory Committee – Document 7
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Painted Honeyeater Grantiella picta
Squirrel Glider Petaurus norfolcensis
Bearded Dragon Pogona barbata
Lace Monitor Varanus varius
Brown Toadlet Pseudophryne bibronii
Bluenose Cod (Trout Cod) Maccullochella macquariensis
Small‐flower Wallaby‐grass Rytidosperma monticola
Clover Glycine Glycine latrobeana
Rye Beetle‐grass Tripogon loliiformis
Austral Crane's‐bill Geranium solanderi var. solanderi s.s.
53. Native vegetation that provides highly localised habitat is more important
than vegetation that provides habitat for dispersed species as these have other
potential habitat available across the state. This site does not provide highly
localised habitat for any species.
54. The higher the habitat importance score of the native vegetation the more
important that vegetation is for that particular rare or threatened species. A
score above 0.7 is important, and above 0.8 is very important habitat for the
specific species. Whilst the Arching Flax‐lily and Western Golden‐tip have habitat
importance scores above 0.8 DEPI accepts Mr Cheers’ findings that they were not
found and are not likely to be on the subject site. The modelled ‘presence’ of
these species alone does not prevent the decision‐maker from allowing removal
of native vegetation to occur.
Cheers Report March 2014
55. The Updated Ecological Assessment of Tarran Valley Development area
Castlemaine‐ Maldon Road Maldon (Garry Cheers, March 2014) (the report)
assesses native vegetation over the entire site against the benchmarks for the
Ecological Vegetation Classes (EVCs) on site. It also measures the extent of each
vegetation type.
56. DEPI accepts the findings in the report generally however notes the following:
 Habitat Zone – Site 6 – Area is shown as 0.23 hectares however this appears
to be a typographical error as the area is closer to 6 hectares;
 Habitat Zone‐ Site 10: Table 3 (page 12) lists the Conservation Significance as
High (H) but should have been listed as Very High (VH) as per Appendix 3,
Table 5 of the Framework (attachment 4)
 DEPI believes that the Habitat Zones listed as Sites 2, 3, 4, 9 and 10 should be
considered as the ‘remaining 50%’ of habitat for Brush‐tailed Phascogale
based on the likely presence of the species on site. ...
57. The department agrees that the listed species with the exception of Swift
Parrot and Brush‐Tailed Phascogale are unlikely to be present on site.
What is the proportional impact on each species’ remaining potential habitat?
58. DEPI regards any clearing of habitat above 0.005 per cent of a species’
remaining habitat as having a proportional impact to Victoria’s biodiversity. This
impact needs to be carefully considered, and specifically offset. In considering
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how much above 0.005 per cent the impact is; as the proportional impact
increases, the more strictly minimisation requirements must be imposed.
59. Any clearing on this site is modelled as having a proportional impact on some
of the species mapped for this site. Three scenarios for clearing were submitted
by DEPI Loddon Mallee to the Native Vegetation Support Team:
 Scenario 1 ‐ 205m inner and outer zone (combined);
 Scenario 2 ‐ 55m inner and outer zone (combined);
 Scenario 3 ‐ 85m inner and outer zone (combined).
...
Will the clearing contribute to a cumulative impact?
62. Scenario 3 would result in the clearing of modelled habitat for all 23 rare or
threatened species. However of these only three (Regent Honeyeater, Western
Golden‐tip and Arching Flax‐lily) require specific offsets because more than
0.005% of the total habitat for each species would be impacted. The comparative
impacts of the removal are as follows:
Species

Total area of
Removal on
habitat in Victoria site (ha)
(ha)

Proportional
Impact (%)
across Victoria

Regent Honeyeater

660,300

39.618

0.006

Western Golden‐tip

299,591

32.955

0.011

Arching Flax‐lily

311,900

37.428

0.012

63. DEPI does not consider that this will contribute to an unacceptable cumulative
impact for these species.
The availability of, and potential for, gain from offsets
64. If the native vegetation removal will pose a proportional impact on potential
habitat for rare or threatened species, it is critical to ensure that a viable offset is
available and able to be secured.
65. A proposal to remove native vegetation must include the correct offset
requirements and detail how a compliant offset will be secured. Offsets can be
either:
 first party – located on land within the same ownership as the party who has
the offset obligation; or
 third‐party – located on land owned by a third party.
66. Any on‐site offsets need to be located a minimum of 150 metres from the
nearest dwelling so as not to increase the fire risk to the subdivision.
67. At the time of writing, DEPI cannot determine the offset requirements for the
proposed development and these cannot be determined until:
 the amount of clearing (if any) is determined by the Minister for Planning,
and
 any on‐site offsets are quantified; and
 any third‐party offset availability is determined (if necessary) by the
proponent.
DEPI drew the following conclusions regarding the impact of the proposed bushfire
management regime on native vegetation and biodiversity:
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68. A defendable space that is of the order of 85 metres radius from each
dwelling, clustered and fully contained within the subject land is acceptable to
DEPI.
69. The subdivision layout circulated by the proponent after the meeting of the
parties held on 16 April 2014 (Proposed Development Plan Version 28) would
create a lesser impact on Victoria’s biodiversity whilst satisfying the defendable
space requirements.
At the Hearing, DEPI agreed that the modifications proposed to defendable space, as now
represented in Version 30 of the Bushfire Management Plan are similarly acceptable.
Proponent
The Proponent noted DEPIs acceptance of the extent of clearing required to achieve
defendable space and called evidence fro Mr Cheers in support of the proposed regime.
Mr Cheers provided evidence in relation to native vegetation and biodiversity on the site and
presented the following summary of his observations:
Flora on ground assessment
The survey identified Five EVC’s were present in the study area. These were: Box‐
Ironbark Forest, Heathy Dry Forest, Grassy Dry Forest, Valley Grassy Forest and
Alluvial Terraces Herb‐rich Woodland.
All vegetation on sites that will be affected by this development are highly
modified. Twenty native vegetation patches were identified on site, 4 are of low
conservation significance, 10 are of medium conservation significance, 4 are of
high conservation significance and 2 are of very high conservation significance.
These included areas where there were 3 trees or more and the canopy cover
exceeded 20%. There were also a small number of scattered trees over the study
area.
One threatened flora species Clover Glycine was recorded on site.
recorded in site 3 where there will be no removal of vegetation.

It was

Flora based on species modelling DEPI assessment
DEPI modelling has four flora species that pass the threshold test (the threshold
test is an unknown area that is being cleared) and they consider will be affected
they are Western Golden Tip, Slender Mint Bush, Emerald‐Lip Greenhood, and
Arching Flax‐lily.
From information received from DEPI it appears that this is if all vegetation on
125 hectares are cleared.
Conservation significance
The conservation significance of sites in the study area varied from low to very
high based on their habitat scores, presence of threatened species and
conservation status.
With the exception of sites 3 and 6 all patches of vegetation in the study area
were not considered to provide the best 50% of habitat or the remaining 50% of
habitat for any threatened fauna species likely to use the area.
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Site six assessed as high conservation significance has been elevated to Very high
(remaining 50% of habitat for a threatened species) conservation significance
because of the presence of Brush‐tailed Phascogale scatts.
Site 3 assessed as Very high conservation significance remains at Very high
(remaining 50% of habitat for a threatened species) conservation significance
because of the presence of Swift Parrot.
Fauna habitat on ground evaluation
The majority of vegetation in the study area was not considered to be of
significance to any threatened fauna species likely to use the area. It was not
considered that any local threatened fauna species would be affected by the
required removal of vegetation for building envelopes and BAL.
My on ground assessments for flora and fauna have considered whether these
species would use the sites over a 10 year period.
Fauna based on species modelling DEPI assessment
DEPI modelling has four flora species that pass the threshold test (the threshold
test is an unknown area that is being cleared) and they consider will be affected
they are Swift Parrot, Brush‐tailed Phascogale, Regent Honeyeater and Golden
Sun Moth.
From information received it appears that this is if the 125 hectares are cleared.
Two of these species Swift Parrot and Brush‐tailed Phascogale were recorded on
site but on ground truthing indicates that the whole site is not suitable habitat for
these species.
One species that is modelled as using the site in the next 10 years but does not fit
the threshold test is Blue Nose Cod. This species requires a river environment and
there are no rivers on site.
Mr Cheers concluded that ‘the new revised subdivision plan prepared by Spire will avoid and
minimise removal of more significant vegetation on site by concentrating development in the
more degraded areas of the site’.
Council
Council submitted that, in planning terms, the formal measure of what is acceptable in
native vegetation removal is compliance with the current regulations. This requires a native
vegetation removal and offset plan that complies with Permitted clearing of native
vegetation ‐ Biodiversity assessment guidelines that has replaced the Framework which was
in place when C36 was adopted by Council.
Council submitted that it has been satisfied with the integrity and independence of expert
reports prepared for the proponent by Garry and Brenda Cheers, and that, at this stage,
Council does not propose commissioning a separate consultant report to evaluate the
revised Ecological Assessment report from the proponent. Council would be dependent on
such an evaluation being made by DEPI.
Council submitted that impacts on the Maldon Historic Reserve should be considered as part
of assessing the acceptability of native vegetation removal on the site. Council noted that
earlier indicative plans lodged as part of the Amendment development process proposed a
vegetation buffer within the site along sections of the boundary adjoining the Reserve, with
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no building lots to intrude on the buffer.
Development Plan largely negates this need.

Council acknowledged that the revised

Council concluded that it is dependent on DEPI advice regarding the acceptability of native
vegetation and biodiversity impacts of the proposed bushfire management regime.
Friends of Box‐Ironbark Forests
Mr Panter, on behalf of the Friend of the Ironbark Forests, provided some commentary on
the updated ecological assessment provided by Mr Cheers. He pointed out a number of
issues that he submitted were errors in interpretation, or in some cases typographical errors.
These issues were acknowledged by Mr Cheers, who agreed that the report should be
amended accordingly. The changes do not impact on the overall conclusions of the report.

7.3

Discussion

There is agreement between DEPI and expert witnesses that the level of vegetation
clearance required to achieve defendable space will not contribute to an unacceptable
cumulative impact for the any threatened of endangered species likely to be present on the
site.
There is also agreement that offsets for native vegetation clearance can be achieved, and
that there may be some scope for some of these offsets to be achieved on the subject site.
The Advisory Committee notes that the DEPI assessment (based on Development Plan
Version 28) concluded that defendable space up to a 85m radius, clustered and fully
contained with in the site, is acceptable to DEPI. This is somewhat conservative as the
proposed defendable space is generally limited to a 55m radius. When questioned by the
Advisory Committee on the current iteration (Version 30) and the 55m radius, Ms Johnson
acknowledged that the latest plans would create a lesser impact on biodiversity whilst
satisfying defendable space requirements.
The Advisory Committee notes that the revised Development Plan shows building envelopes
set well back from the Maldon Historic Reserve and the defendable space areas do not
impinge on the Reserve.

7.4

Conclusions

The Advisory Committee concludes:



There is general agreement between the parties that the impacts of the proposed
development on biodiversity and native vegetation are relatively minor and can be
managed; and
Based on the advice of expert witnesses and DEPI, the Advisory Committee concludes
that the amount and biodiversity conservation significance of native vegetation to be
removed to implement the proposed fire management regime is acceptable.
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8

Management of Surrounding Bushland

8.1

The Issue

The ToR require that, if the Advisory Committee is satisfied that the location is appropriate,
it should provide advice whether rural living development at this location will potentially
change the way in which the surrounding bushland adjoining the site is managed in the long
term, including the need for fuel reduction burning.

8.2

Evidence and Submissions

CFA
The CFA submitted that, should the Amendment proceed, it is anticipated that there would
be an increased expectation for land management of surrounding public land. The CFA,
however, deferred to the public land manager (DEPI) to consider this.
Council
Council submitted that the surrounding bushland is either privately owned or part of the
Maldon Historical and Cultural Reserve. Council submitted that it has no jurisdiction over
the management regime for these areas and relies on DEPI advice on this matter.
Council did, however note that the expert report by Terramatrix concludes that increased
vegetation and fuel management of surrounding public land should not be required as a
result of its proposed bushfire development plan (Terramatrix p31).
DEPI
DEPI, as the representative of the owner of adjoin public land, submitted that is considers
that it is not appropriate to manage risk created on private land using Crown land for
defendable space.
DEPI submitted that it does not manage risk and liability for individual private land property,
and notes that past experience had shown that there may be an increased expectation that
adjoining public land be managed to a higher standard in the future.
DEPI concluded that, ‘if defendable space is provided on‐site for each dwelling DEPI will not
be required to change the way in which it undertakes fire management works on the
adjoining and nearby Crown land’. Mr Kern agreed with this conclusion.
Friends of Box‐Ironbark Forests
Mr Panter, representing the Friends of Box‐Ironbark Forests, submitted that the creating of
cleared defendable space areas would impact on the Phascogale as, he submitted, they need
a foraging range of 100ha. Ms Eager (a local resident) raised a similar question of Mr Cheers
who gave evidence that Phascogales range over an area of 40ha or around 400m. He gave
evidence that the habitat of the Phascogale would not be altered to an extent that would
threaten any existing colonies, and that Phascogales adapt well to urbanised environments.
Mr Panter submitted that ‘the intensity of this residential development is too high and would
suggest a low level of development in the cleared areas of the northern part of the site. By
having the housing removed from near the forest, not only are the residents safer but the
biodiversity of the forests can be protected’. The Advisory Committee notes that this
submission was made prior to the revised Development Plan was tabled. The revised plan
shows greater setbacks of houses from the Maldon Historic Reserve as discussed above. Mr
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Panter was not present at the latter part of the Hearing so it is not clear whether this
resolves the concerns of his group.

8.3

Discussion

The Advisory Committee notes that under the revised Development Plan all proposed
dwellings, and managed defendable space areas, are set well back from the site boundaries.
This negates the need for any additional buffers to surrounding bushland, including the
Maldon Historic Reserve, and means that defendable space no longer impinges on any
adjoining public or private land.
The lot layout for Lots 35 and 42 in the revised Development Plan (Version 30, Figure 4) has
now been changed to position the building envelopes some considerable distance from the
boundaries with public land. The building envelope on Lot 42 is approximately 120m from
the Maldon Historical Reserve to the north‐west boundary and in excess of 250m to the
northern boundary. The building envelope on Lot 35 is in excess of 300m from the Reserve.
Lots 15 and 41 in the revised Development Plan have building envelopes that are
approximately 100m from the Maldon Historical Reserve boundary.
The Advisory Committee notes that all proposed areas of defendable space as shown in the
Bushfire Management Plan (Appendix F) are well within the subject site and do not encroach
on adjoining public or private land. The only technical exception to this is the defendable
space for lot 25, which overlaps with the road reserve on Castlemaine‐Maldon Road. The
Advisory Committee does to consider this to be an issue, and in any case this could be
reduced by moving the building envelope further north‐east on the block.
The Advisory Committee notes DEPI’s conclusion that it will therefore not need to change
the way in which it undertakes fire management works on the adjoining public land.

8.4

Conclusions

The Advisory Committee concludes:





Proposed building envelopes are set well away from adjoining public and private land;
Defendable space areas do not impinge on adjoin private or public land (with the
exception of the Castlemaine‐Maldon Road reserve);
Based on the advice of the public land manager (DEPI), there will not be any
requirement for the public land manager to change the fire management works on the
adjoining and nearby Crown land; and
The evidence of Mr Cheers that Phascogale habitat will not be unduly threatened is
accepted.
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9

Summary of Response to Terms of Reference

The Advisory Committee has considered all relevant material provided to it, including
written submissions from the parties specified in the Terms of Reference and presentations
to the Hearings held in May 2014. The Advisory Committee provides the following summary
of advice to the Minister in direct response to the requirements of the Terms of Reference.
Stage 1:
Whether the location of the site is appropriate for rural living development given the
significant bushfire hazard in the wider landscape.
The overall conclusion of the Advisory Committee is that the location of the site is
appropriate for Rural Living development taking into account the extent of bushfire hazard
in the wider landscape, subject to appropriate fire management and environmental regime
being applied through the planning controls proposed by Mount Alexander Shire Council.
More specifically, Advisory Committee concludes that:








There have been no material changes to the strategic planning controls applying to the
site since the C36 Panel report of January 2009 that would change the substantive
recommendations of that Panel;
The changes in the Planning Practice Notes applying to the site since 2009 do not
present any significant barrier to the Amendment being approved, subject to
compliance with new Practice Notes 37 and 55 at the planning permit stage;
The characteristics of the site indicate that the level of bushfire risk on the site is
moderate to high;
The level of bushfire risk can be managed to an acceptable level through the
appropriate application of planning controls on the site;
The development of the site for Rural Living is likely to increase the resilience of the
Maldon community to bushfire;
The Bushfire Assessment carried out for the site has appropriately considered risk at
both a local and broader level; and
The development is not likely to result in an increased bushfire risk to existing
residents, property and community infrastructure.

The Advisory Committee therefore concludes that the proposed development complies with
the specific strategic and settlement planning strategies required to be addressed in the
Bushfire planning strategies and principles at Clause 13.05‐1 of the Planning Scheme.
Stage 2:
If the Advisory Committee is satisfied that the location is appropriate:
The most suitable fire management regime for the site;
The Advisory Committee draws the following conclusions in regard to the appropriate
bushfire planning regime for the proposed development:






The Advisory Committee supports the revised version of the Bushfire Development
Plan dated 20/05/2014 which is attached as Appendix F to this report;
The Advisory Committee supports the revised Development Plan (Version 30) from a
fire management perspective;
DPO8 is supported in the modified form as shown in Appendix E;
The Advisory Committee supports not applying an ESO Schedule to the site; and
The BMO Schedule as shown in Appendix E is supported.
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The Advisory Committee therefore concludes that a satisfactory fire management regime
can be implemented through these mechanisms.
Whether the regime can be effectively maintained in the long term;
The Advisory Committee concludes that:




The proposed use of Section 173 Agreements as required by DPO8 provides a suitable
mechanism for Council to implement an ongoing enforcement program;
The revised Bushfire Management Plan does not rely on any defendable space off the
subject site; and
The Proponent should clear native vegetation to the standard required for defendable
space prior to sale of any lots. This requirement should be included in any subdivision
permit conditions.

The Advisory Committee therefore concludes that the fire management regime can be
effectively maintained in the long‐term.
Whether the amount and biodiversity conservation significance of native vegetation to be
removed to implement the proposed fire management regime is acceptable;
The Advisory Committee concludes:



There is general agreement between the parties that the impacts of the proposed
development on biodiversity and native vegetation are relatively minor and can be
managed; and
Based on the advice of expert witnesses and DEPI, the Advisory Committee concludes
that the amount and biodiversity conservation significance of native vegetation to be
removed to implement the proposed fire management regime is acceptable.

Whether rural living development at this location will potentially change the way in which
the surrounding bushland adjoining the site is managed in the long term, including the
need for fuel reduction burning.
The Advisory Committee concludes:




Proposed building envelopes are set well away from adjoining public and private land;
Defendable space areas do not impinge on adjoin private or public land (with the
exception of the Castlemaine‐Maldon Road reserve); and
Based on the advice of the public land manager (DEPI), there will not be any
requirement for the public land manager to change the fire management regime on
the adjoining and nearby Crown land.

The Advisory Committee therefore concludes that rural living development will not require
any change to the way in which the surrounding bushland is managed.

Page 48 of 65

Amendment C36 to the Mount Alexander Planning Scheme  Panel Report  12 June 2014

Appendix A Standing Advisory Committee Terms of
Reference
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Appendix B Minister for Planning letter of Referral
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Appendix C List of Documents
Document
No.

Date

Description

Presented by

1

7 May 2014

Clarification of CFA / DEPI definitions

Amanda Johnson, DEPI

2

7 May 2014

Code of Practice for Bushfire Management on
Public Land

Amanda Johnson, DEPI

3

7 May 2014

Bushfire Development Plan Comparison on
behalf of the proponent

Gerard Gilfedder,
Sweett t

4

7 May 2014

Memorandum of Understanding between
Goulburn Murray Water and Mt Alexander
Shire

Phillip Schier,
Mt Alexander Shire

5

7 May 2014

Terramatrix Expert Witness Statement on
behalf of Mt Alexander Shire

Phillip Schier,
Mt Alexander Shire

6

7 May 2014

CFA submission

Andrew Ganey, CFA

7

7 May 2014

DEPI submission

Amanda Johnson, DEPI

8

8 May 2014

Fire Management Site Plan examples

Phillip Schier,
Mt Alexander Shire

9

8 May 2014

Submission on behalf of Tarran Valley Pty Ltd

John Cicero,
Best Hooper Solicitors

10

8 May 2014

Rozen v Macedon Ranges VCAT 2746
(23/12/09)

John Cicero,
Best Hooper Solicitors
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Appendix D List of Submitters
No.

Submitter

1

Tarran Valley Pty Ltd (The Proponent)

2

Mount Alexander Shire Council

3

Country Fire Authority

4

Department of Environment and Primary Industries (DEPI); and
Parks Victoria (Public land manager for surrounding crown land)

5

Mr Frank Panter, representing the Friends of Box‐Ironbark Forests
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Appendix E Advisory Committee Preferred
Development Plan Overlay Schedule 8
and Bushfire Management Overlay
Schedule 1
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--/--/20-C--

SCHEDULE 8 TO THE DEVELOPMENT PLAN OVERLAY
Shown on the planning scheme map as DPO8

TARRAN VALLEY, CASTLEMAINE-MALDON ROAD, MALDON

1.0
--/--/20-C--

2.0
--/--/20-C--

Requirement before a permit is granted
The responsible authority may grant a permit for subdivision, use or development prior to the
approval of a development plan only where it is satisfied that the proposed subdivision, use or
development will not prejudice the future use or development of the land for the purpose provided
for under the zone and overlay.
Conditions and requirements for permits
Any proposal to construct a building or construct or carry out works before the Tarran Valley
Development Plan has been prepared must be accompanied by a report demonstrating that it will
not prejudice the long term future of the land for rural living development.
All applications for permits within this overlay must have regard to the principles underpinning
rural living, as articulated in Section 13 of the Mount Alexander Rural Living Strategy 2006. They
must also have regard to the management of bushfire risk, such that development must not proceed
unless the risk to life and property from bushfire can be reduced to an acceptable level in
accordance with the relevant requirements set out in this Schedule.

3.0

Requirements for development plan

--/--/20-C--

A single Development Plan must be prepared for all the land to which this schedule applies.
The layout and general arrangement of any approved Development Plan must be generally in
accordance with the plan “01314, Version 30 May 2014” prepared by Spiire” and show, or include
in additional documentation, the following matters to the satisfaction of the responsible authority:


Identification of areas of native vegetation, bushfire hazard, landscape features and
heritage significance;



A subdivision layout which is responsive to the topography of the land with regard to site
elements such as vegetation, waterways or other significant features, providing a variety
of lot sizes with the larger lots located to maximise the preservation of native vegetation;



The relationship and interface with adjoining land uses on all boundaries of the plan area
including the provision of appropriate buffers to the adjoining Maldon Historic Reserve;



A Defendable Space Plan in accordance with Clause 4.0 below;



The location of physical infrastructure such as roads and reticulated services, and the
proposed staging of infrastructure development;



The provision of fully constructed sealed roads, including a central loop road providing
two routes of access and egress to most lots, with dead-end roads to remaining lots being
limited to a maximum of 200m;



Two points of access to and egress from the subdivision, via the Maldon-Castlemaine Rd
to the south east and via a new bridge connection to Boundary Rd to the north west;



The preparation of a Traffic Impact Assessment report to the satisfaction of the
responsible authority in consultation with VicRoads. This assessment will address the
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impact of the development on the existing arterial road network and details of any
mitigating works required on the Castlemaine-Maldon Road.


The provision of electricity throughout the subdivision by a combination of underground
and aboveground cabling and generally in accordance with the Electrical Plan Reference
No 01314 Rev.0 dated 25/11/08 prepared by Coomes Consulting;



The provision of reticulated water to all lots;



The provision of effluent disposal to all lots to the satisfaction of the responsible
authority;



A Land Capability Assessment Report containing detailed recommendations for each lot
to the satisfaction of the Responsible Authority;



Protection of the riparian zone and water quality on any waterway such that no building
envelope can be located within 30m of a waterway;



A comprehensive stormwater strategy for the site which provides for stormwater
detention and water quality treatment through the use of water sensitive urban design
techniques;



A program of erosion remediation works to address onsite;



A program of works to achieve the defendable space requirements of the Bushfire
Management Plan prior to the sale of lots;



An explanation of how the ‘no net loss’ objective as specified in the Permitted clearing of
native vegetation – Biodiversity assessment guidelines (Department of Environment and
Primary Industries, 2013) has been met to the satisfaction of the responsible authority in
consultation with the Department of Environment and Primary Industries,



A compliant offset management plan that is in accordance with the Permitted clearing of
native vegetation – Biodiversity assessment guidelines and the Native vegetation gain
scoring manual (Department of Environment and Primary Industries, 2013),



The preparation of a Section 173 Agreement in accordance with Clause 5.0 below.

4.0

Requirements for Defendable Space Plan

--/--/20-C--

A single Defendable Space Plan must be prepared for all the land to which this schedule applies.
The Defendable Space Plan must be generally in accordance with “Bushfire Development Plan,
version 30, prepared by Practical Ecology and dated 20/05/2014” showing the following to the
satisfaction of the relevant fire authority:


The road layout within the site;



The identification of all lots within the site;



A dwelling footprint and building envelope for each lot;



A contiguous area of defendable space for all lots, crossing lot boundaries where
necessary, managed to inner zone standards and located predominantly in previously
cleared areas;



On those lots located in close proximity to Sandy Creek on the south western edge of the
site and commencing from the northern boundary of Lot 19, the remainder of the lot
being identified as an area of outer zone of defendable space.



The management of vegetation in accordance with inner zone requirements within the
identified Defendable and Grouped Defendable Space Areas and in accordance with outer
zone requirements within the identified Additional Defendable Space;



Sufficient detail for areas of defendable space to be clearly identified at an individual lot
level.
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5.0

Requirements for Section 173 Agreement

--/--/20-C--

A Section 173 Agreement must be prepared for all the land to which this schedule applies, for
execution prior to the issuing of a statement of compliance for the first stage of the subdivision of
the land. It must include the following matters to the satisfaction of the responsible authority:


Implementation of the Bushfire Management Plan;



No further subdivision of a lot or the construction of more than one dwelling on a lot;



All buildings shall only be constructed within the building envelope nominated for each
lot;



Erection only of fencing that is visually unobtrusive and appropriate to permit the passage
of wildlife except that this restriction shall not apply to fencing within the building
envelope;



All vegetation identified within the area of inner zone or outer zone of defendable on the
Defendable Space Plan must at all times (and regardless of whether a dwelling is located
on the land or not) be maintained to the specified prescriptions on the plan;



All dwellings and dependant persons units must be constructed to a minimum level of
BAL-19 in accordance with the relevant sections of AS3959-2009;



A non-combustible rainwater tank must be provided prior to works occurring and during
the use of any new dwelling or dependant persons unit within any lot, with a minimum
capacity of 23,000 litres, of which a minimum 10,000 litres is to be reserved solely for
fire fighting purposes;



Access to each dwelling and a water supply outlet on each rainwater tank to the
satisfaction of the relevant fire authority.



A copy of the ‘Defendable Space Plan’ as an annexure to the section 173 agreement;



On any lot where native vegetation is to be retained in order to offset the impacts of
native vegetation removal, the provision of a 10-year offset management plan and a
Restriction on Title that prevents clearing of this native vegetation, to the satisfaction of
the Department of Environment and Primary Industries;



Except for fencing within the building envelope, only fencing that is visually unobtrusive
and appropriate to permit the passage of wildlife shall be constructed in or around any lot;



No new dam may be constructed and no existing dam may be enlarged;



No cat shall be kept upon the land;



Dogs shall be appropriately confined within the site to prevent any threat to wildlife;



Grazing animals are not permitted outside areas managed as defendable space.
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--/--/20-C--

SCHEDULE 1 TO THE BUSHFIRE MANAGEMENT OVERLAY
Shown on the planning scheme map as BMO1 or WMO1

TARRAN VALLEY, CASTLEMAINE-MALDON ROAD, MALDON

1.0
--/--/20-C--

Permit requirement
A permit is not required to subdivide land, construct a building or construct or carry out works if
consistent with an agreement under Section 173 of the Act prepared in accordance with the
requirements of Schedule 8 to the Development Plan Overlay.
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Appendix F

Bushfire Management Plan Version 30
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