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Major Hazards Advisory Committee
Mr Nick Wimbush
cl- Planning Panels Victoria
Level 5, 1 Spring Street
Melbourne Vic 3000

Ask for:
Phone:
Our Ref:

Kathleen McClusky
9932 1004
A2257991

Dear Nick,

Major Hazard Facilities Advisory Committee: Discussion Paper
Reference is made to correspondence received from the Chair of the Major Hazard
Facility advisory committee (MHF advisory committee) dated 28 October 2015
requesting initial comments by 13 November 2015.
Planning around Major Hazard Facilities is a key issue identified in Council's Advocacy
Strategy 2014-18. Subsequently Council has been advocating for a State led approach
to land use planning around Major Hazard Facilities (MHFs) for some time.
As requested, initial comments to the MHF advisory committee are included in
appendix one to this letter and are discussed in the following themes:
1.
2.
3.
4.
5.
6.

other matters the MHF advisory committee should consider
the challenges of land use planning around MHFs
Council's approach to MHF planning
resource implications associated with land use planning around MHFs
experience with planning scheme amendments
experience with planning permit applications

Appendix two to this letter includes the confidential 'Interim Management of Land Use
Planning around Major Hazard Facilities Discussion Paper' (June 2013 - amended
November 2014) which provides an overview of the existing MHF framework, focuses
on land use planning matters including key decisions and suggests a number of ways
forward. While most of the documentation in Councils discussion paper is publicly
available some of the materials including the maps at the end of the document are not.
If you would like to make the discussion paper public it is respectfully requested that
Council be notified to discuss elements of the discussion paper being made public.
Appendix three to this letter includes Council's Interim Management of Land Use
Planning around Major Hazard Facilities Guidelines (October 2014).
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Council is pleased to see the establishment of the MHF advisory committee and is
looking forward to partaking in this process to ensure an appropriate, holistic and
balanced approach to land use planning around MHFs.
If you would like to discuss this matter further please contact Kathleen McClusky,
Manager Strategy and Advocacy on 9932 1004 or email,
kmcclusky@hobsonsbay.vic.gov.au.
Yours sincerely,

!V~~
Natalie Walker
Director Strategic Development
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APPENDIX ONE: INITIAL COMMENTS
Part one: Other matters the Major Hazard Facility Advisory Committee should
consider
While it is recognised that the terms of reference for the Major Hazard Facility advisory
committee (MHF advisory committee) is limited, Council believes that they should also
•'
consider the risk associated with gas and petrol pipelines and land zoned Special Use
Zone 4 (SUZ4) of the Hobsons Bay Planning Scheme (HBPS) which include an
employment population density threshold . These are discussed below.

Pipelines
Petrol and gas pipelines are governed by the Pipelines Act 2005 (Pipelines Act) that
prohibits construction within three metres of a licensed pipeline. To do so is an offence.
This effectively creates a six metre buffer around a licensed pipeline. In addition , each
pipeline has a measurement length; the region that can be affected by the worst case
scenario pipeline failure. A pipelines diametre and its operating pressure determine the
measurement length. Measurement lengths can range from 175 metres to 450 metres.1
Land use and development applications for sensitive uses in these distances should be
referred to pipeline operators, which can require an applicant to complete a Safety
Management Study (SMS) in accordance with Australian Standard AS2885.
High density (e.g. in excess of three storeys), sensitive (e.g . residential, hospital, aged
care and office uses) land uses are not encouraged in the measurement length areas.
The SMS process is a costly case-by-case approach to a matter that affects every
licenced pipeline in the State. Its outcome may also result in land being sterilised from
development.
The issues surrounding planning around pipelines are very similar to those identified as
part of the Major Hazard Facilities (MHFs) . There is a lack of policy in relation to
planning around these important pieces of infrastructure as well as no
referral/notification requirements within the Planning Scheme. This can result in
inappropriate development (development permitted under the provisions of the zoning
including sensitive) occurring alongside of these pipelines. Given this, it is
recommended that the Terms of Reference be expanded to consider pipelines .

Population density controls
The Hobsons Bay Planning Scheme is unique in that Clause 5.0 of the Special Use
Zone 4 relates to 'Employee Population Density Guideline'. This clause regulates the
number of employees allowed on site at any one time. This control was introduced by
the State Government in the early 1990's to protect the operations of the petrochemical
complex in Altona by minimising the exposure risk to health or life of people working or
visiting the area. The control is not consistently applied in the area surrounding the
1

These are the measurement lengths Council is aware of. These may be greater.
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petrochemical industry meaning that only some sites are affected by the provisions.
Additionally, the application of the controls is not consistent with cadastra l boundaries
meaning that sites that are similar distances away from the petrochemical industry are
affected by different rates of population density control. This makes applications of the
provision difficult to understand and illogical.
Previous discussions with the DTPLI have been unsuccessful in see king a review of
the population density controls . Their haphazard application, combined with the time
that has elapsed since their introduction, it is considered timely for review. Given the
changes in technology that'have occurred over the last 20 years, it can reasonably be
expected that 'risk' arising from the operations of the petrochemical industry has
reduced. It would therefore be appropriate to re-establish the strategic j ustification for
the population density controls and seek their more logical application .
The land affected by the population density controls is located within the Western
Industrial Precinct indentified in Plan Melbourne. The impact of the population density
controls with in this precinct result in low employment density and only freight and
logistic industries locating within these area .
Both matters require the consideration of risk and are presenting challenges for
responsible and planning authorities and require a State led coordinated, balanced and
holistic response.

Part two: The challenges of land use planning around Major Hazard Facilities
Land use planning around MHFs has been an emerging and difficult matter for local
government authorities to address . The key issues associated with the current planning
framework in Victoria when considering land use planning around MHFs include:
1. lack of State Government policy addressing land use planning around MHFs
2. lack of reverse buffers in planning policy
3. lack of a statutory mechanism to enable notice of a planning permit application to
be given to relevant stakeholders
These are discussed in greater detail below.

Lack of State Government policy
A top down coordinated, holistic and balanced approach to land use planning around
MHFs is required. Council has continuously advocated for a State led approach to this
policy development with the involvement of key stakeholders such as Worksafe , MHF
owners and operators, the Environment Protection Authority (EPA), local responsible
and planning authorities and the community. The MHF advisory committee is a critical
first step to achieving this. The aim of any policy should not be to sterilise land around
MHFs but rather provide a balanced and appropriate framewo rk for the management of
land use planning .around them.
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Lack of reverse buffers in planning policy
Land use planning around MHFs essentially applies the reverse buffer concept which is
currently not recognised in Planning Schemes. Greater consideration and application of
this in Planning Schemes is required.
In inner urban areas where redundant industrial land is being redeveloped for
residential purposes or where there is intensification of existing residential land abutting
industrial uses there are key challenges for Councils. The encroachment of residential
development inside the threshold buffer distances prescribed at clause 52.10: Uses
with Adverse Amenity Potential of the HBPS has been a matter that has been raised at
many Panel Hearings and Councils submissions. Clause 52.10 is not applied to new
residential development near existing industry, rather new industry near existing
residential areas. EPA publication AQ2/86 is applicable to both new residential locating
near existing industry and new industry locating near existing residential. To ensure
that this matter is addressed, the agent of change principal should be introduced and
reverse buffers apply to new residential development.

Lack of statutory mechanism to enable notice of a planning permit application to
be given to relevant stakeholders
Worksafe is a determining referral authority pursuant to Clause 66 of Planning
Schemes for applications for industrial uses where dangerous goods are involved.
However Worksafe does not have referral or notification status in Clause 66 for use
and development of land near MHFs. Council currently provides voluntary notice to
Worksafe, the EPA and the MHF operator development of a sensitive land use is
proposed near a MHF (discussed further below) however if this is not possible if the
use and/or development is proposed on land affected by a Development Plan Overlay
(DPO) or similar control as this removes third party notice and appeal rights.
Part three: Council' s approach to land use planning around Major Hazard
Facilities
Of the 45 MHFs in the State, eight are located within Hobsons Bay. These are:
1.
2.
3.
4.
5.
6.
7.
8.

Caltex Newport at 411 Douglas Parade, Newport
Dow Chemical Altona at 541 - 583 Kororoit Creek Road , Altona
Mobil Refining, Yarraville at 29 Francis Street Yarraville
Mobil Refining Altona at the corner of Kororoit Creek and Millers Road, Altona
Mobil Refining Williamstown at Nelson Place, Williamstown
Mobil Refining Altona at Kororoit Creek Road, Altona
Qenos Altona at 471 - 513 Kororoit Creek, Altona
Shell Newport at Burleigh Street, Spotswood

As a result of various Victorian Civil and Administrative Tribunal (VCAT) decisions,
planning panels and advisory committees, Council developed the 'Interim management
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of land use planning around major hazard facilities' (MHF guidelines) which were
adopted at 11 June 2013 Ordinary Council meeting. Updated MHF guidelines were
adopted by Council at 14 October 2014 Ordinary Council meeting.
The MHF guidelines apply to land within the inner and outer advisory areas of MHFs as
per the Worksafe Advisory Note. The inner advisory area extends for 185 metres from
the tank bund and where applicable, 300 metres from the processing units of MHFs.
The outer advisory area extends for 300 metres from the tank bund within the MHF and
where applicable, 500 metres from the processing units of MHFs.
The exceptions to this are the Dow Chemical and Quenos Altona sites that are already
surrounded by land that has employment population density controls under the SUZ4.
The MHF guidelines set out the following process for applications in the inner and outer
advisory areas:
1. notice of the application is given to Worksafe , the EPA and MHF as per the
Planning and Environment Act 1987
2. Worksafe, EPA and MHF provide commentary or advice or both in regards to the
application
3. having considered all the documents and advice provided, Council makes a
decision on the application
As of September 2014, 12 applications were considered against the MHF guidelines as
per the table below.
Stage of ass&s.sment/ outcome

Number of applications as of SeptemtM!r 2014

Permit iss~d
CurrenUy bei09 assesse<i/ in review
Retused

Three (non residential uses)
Three
Three

Lapsed
Withdrawn

On hold al reqt1es1of applicant

One
One
Ona

Total

12

These MHF guidelines are only an interim measure in the absence of a State
Government led approach to land use planning around MHFs.

Part four: Resource implication associated with land use planning around Major
Hazard Facilities
Addressing land use planning around MHFs and licensed pipelines can have significant
resource implications on a planning and responsible authority which are further
exuberated in the context of rate capping. Council, as the local government, planning
authority and responsible authority does not have the expertise to make definitive risk
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based decisions in relation to land use planning around MHFs. As the discussion in this
appendix illustrates, it is guided by Worksafe, the EPA and MHFs. This also applies to
land use planning around licensed pipelines.
As parts five and six illustrate, to date, land use planning around MHFs in the
municipality has taken place on a case by case basis with various planning panels,
advisory committees and VCA T making determinations on the matter. This approach is
time and resource intensive as it almost always includes use of experts, legal counsel
and hearings that are longer than one to two days. It provides little certainty to Counci l,
Worksafe, the EPA, the MHFs and the community (including applicants) and risks
creating undevelopable areas of land. An outcome strongly discouraged.

Part five : Experience with planning scheme amendments and advisory
committees
Land use planning around MHFs was considered by the Former Port Phillip Woollen
Mills Advisory Committee (FPPWMAC), the Ports and Environs Advisory Committee
(PEAC) and Amendment C76: Newport Flour Mill (C76).

Former Port Phillip Woollen Mills Advisory Committee
The FPPWMAC considered the matter of MHF with reference to the Nelson Place
Village (NPV) site and the Mobil Tank Farm at Point Gellibrand, Willia mstown (Mobil
Tank Farm) .
Using the Worksafe Guidance Note on land use planning around MHFs, the advisory
committee concluded that Worksafe should be a referral authority (now determining)
under section 55 of the Act and be listed in the HBPS for all applications for use,
development or subdivision within the inner area (185 metres of the bunds surrounding
the western side of the Mobil Tank Farm) or the outer area (with in 300 metres of the
Mobil Tank Farm bunds). Key recommendations made by the FPPWMAC include:
' In relation to buffer matters, the Committee recommends:
•
That only 'lower rise' built form of up to 13m be allowed along Kanowna Street
within the 300m buffer area.
•
That any development within the Work Safe Outer Advisory Area be designed to
withstand overpressures of up to 6kPa.
•
That any buildings in excess of 13m be located outside the 300 buffer area.
•
That WorkSafe be included as a Referral Authority under Section 55 of the
Planning and Environment Act and be listed in the Hobsons Bay Planning
Scheme for all applications for use, development or subdivision within the 'Inner
Area' or the 'Outer Are a' specified in its Advisory Note of September 201 0. ' 2

2

FPPWMAC Report, FPPWMAC, 10 May 2011, page 89.
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The approved Design and Development Overlay - Schedule 11: Precinct 20 - Former
Port Phillip Woollen Mills and Surrounds (DD011) in the HBPS which stems from the
FPPWMAC stipulates the maximum heights (ranging from 10 metres to 25 metres) in
the areas within 300 metres of the Mobil Tank Farm. The views of Worksafe are to be
sought when considering an application in the inner advisory areas. An application
requirement for an emergency evacuation plan for development in the inner area is
required and such development must be designed to withstand 6kPa overpressure.
The onus is on the proponent for the NPV site to prepare an evacuation plan as part of
the NPV site's redevelopment.
Porls and Environs Advisory Committee
The PEAC was set up to review land use controls applying to the four Ports in Victoria
and advise of their adequacy in protecting the Ports from the encroachment of sensitive
land uses. The key recommendations being of the PEAC are :
'The Committee recommends that:
•
The PEO apply in the Porl Gellibrand precinct to the areas bounded by:
• Nelson Place, Ann Street, Aitken Street and Kanowna Street (Figure
20); and
• Aitken Street. ' 3
The Minister accepted the introduction of an Environmental Significance Overlay (ESO)
to be applied to areas recommended by the PEAC for inclusion in a Port Environs
Overlay (PEO) except Point Gellibrand.
The Mi~ister has also introduced Ministerial Direction 14: Port Environs to apply to
planning scheme amendments proposed to land around the Ports and has requested
that the then Department of Planning and Community Development to prepare a
practice note to provide guidance on land use around the Ports.
The Minister did not add the PEO over the NPV site on the basis that the DD011
already addressed Port interfaces issues. The Minister also rejected the
recommendation to include the Worksafe Advisory note as policy guidelines in Clause
18.03 of planning schemes.
Amendment C76: Newport Flour Mills
In May 2009 a request was received to rezone the Newport Flour Mill from Industrial 1
Zone (IN1Z) to Mixed Use Zone (MUZ) and apply a Development Plan Overlay,
~nvironmental Audit Overlay and reduced the existing Heritage Overlay- Schedule 186.

3

PEAC Report, PEAC, 29 October, page 91.
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Amendment C76 was exhibited from 17 June to 30 July 201 O and 18 submissions were
received including 14 objections. The submissions included concerns raised by Shell
and the VWA in relation to the adjacent Shell Fuel Terminal, which is classified as a
MHF and the possible risk associated with a future residential development.
After working with the proponent to address the VWA concerns, officers informed the
proponent that prior to requesting the appointment of a planning panel they would need
to agree to provide consequence modelling to address the risk associated with
development adjacent an MHF. The proponent agreed to this request on 18 May 2011
and at the Ordinary Council Meeting on 21 June 2011 a resolution was passed to
request a planning panel subject to the applicant providing consequence modelling.
By referring the matter to a planning panel , it would be able to consider expert advice
on the matters raised in submissions and give submitters an opportun ity to be heard.
The proponent had indicated that they would be willing to produce evidence before a
planning panel in response to the issue of risk in the form of consequence modell ing.
This modelling was required to demonstrate the impact on structures and people in the
vicinity of the site in its current condition and if it were developed for residential
purposes. The planning panel also supported Council's request to not commence the
hearings until the consequence modelling was undertaken .
Since this time the applicant has not produced the consequence modelling and has .
withdrawn from the process. Amendment C76 has since lapsed.

Part six: experience with planning permit applications
VCAT has considered the following applications in the municipality:
•

Shell Company of Australia v Hobsons Bay CC & Ors (includes Summary) (Red
Dot) [2012) VCAT 1184 (High Street decision)
• VJA Consultants Pty Ltd v Hobsons Bay CC & Ors [2012) VCAT 1846
(Melbourne Road decision)
• NP Development Pty Ltd v Hobsons Bay CC & Ors (Red Dot) [2014) VCAT 861
(NPV stage two)
·These are discussed in greater detail below.

High Street decision
This decision involved a proposal to demolish the existing dwelling and construct three
new dwellings at 101 High Street, Newport to which Council had issued a planning
permit. The questions to be answered at this VCAT appeal were:
•

Should the EPA's buffer distance requirement be considered?
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•

Should a permit be issued to develop additional dwellings on a site in proximity
to a MHF?

VCAT made the following commentary in relation to these questions.
Should the EPA 's buffer distance requirement be considered?

•
•
•

Council should not have disregarded the EPA's advice simply because the EPA
was not a referral authority
consideration should be ·given to including an overlay in the HBPS to recognise
that there may be restrictions on development in this area
the Newport Terminal is of state significant due to its importance to Victoria's
economic development

This site is with in 185 metres of the Shell at Newport fuel storage facility - therefore in
the inner advisory area .
Should a permit be issued to develop additional dwellings on a site in proximity to a
MHF?

VCAT considered the VWA Advisory Notes noting that the VWA advised against this
development however Council considered that it was not appropriate to refuse the
application given that it was a small increase in density (being two additional
dwellings). As a result of the hearing, VCAT resolved:
•

•

•

•

expert evidence presented at the hearing considered that a large fire or vapour
cloud explosion from the Terminal could impact the site, although the likelihood
of this event is low
Shell is required to ensure that its site operates with minimal risk but there is
always some element of residual risk and land use planning has a part to play in
minimising this
the cumulative effect of small increases in density such as the current proposal
have the potential to result in significant impacts (the tyranny of small decisions
as per Southern Capital Corporation v Port Phillip City Council). 4
consideration has to be given to balancing different policies, just because a
permit can be granted does not mean that it should be granted

In light of the above , VCAT overturned Council's approval and refused the issue of a
planning permit.

Melbourne Road decision

• Southern Capital Corporation v Port Phillip City Council [1999] VCAT 2130 (30 June 1999) at pg 11 .
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This decision involves a failure of the responsible authority to make a decision on a
planning permit application (permit application). The VCAT had to decide whether a
permit should be granted for the construction of eight dwellings in a two storey building
with alterations to access to an arterial road at 462 Melbourne Road , Newport.
As per a review of this kind, Council had to provide its decision on the permit
application to VCAT. This decision was to refuse the application .
In this instance, the site is situated within the outer advisory area of the Shell Terminal
at Spotswood.
In coming to its decision, VCAT noted the following :
•
•
•

•

•
•

•

that although a change may be viewed as minor in itself, cumulatively such
changes can have significant impacts
the Buncefield incident has changed the way MHFs are managed and
considered
the VWA's inner and outer areas have been defined to help responsible
authorities decide on applications within proximity to MHFs but noting each
case has to be assessed on its merits
risk is one factor that has to be considered in the planning matrix. However the
advice of the VWA is persuasive enough to tip in favour of a cautious approach
to risk
the presence of existing residential dwellings around the MHF is no justification
for an increase in densities on the site
in the absence of strong strategic or statutory reasons, prudent management of
risk should seek to avoid an increase in the exposure of people to credible risk
of harm through the intensification of land uses in the inner and outer advisory
areas
while it is acknowledged that density on the site will meet housing objectives,
the redevelopment does not meet the objective of reducing risk of potential
harm

VGAT affirmed Council's decision to refuse the permit application.
As a result of the commentary in these various decisions, work began on an interim
process to address planning permit applications within the advisory areas of MHFs.

57 Ross Street, Altona North
Council received a request to extend the allowed timeframe under a permit to construct
three double storey dwellings on a site within the outer advisory areas of the Altona
Refinery. Council decided to refusal the request for the extension, given.the interim
management of land use planning around major hazard facilities guidelines were
introduced since the original decision was made.
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Given the introduction of the guidelines, the objection of the refinery operator and the
nature of the development the permit allows, that there had been a change in policy
and if a fresh application were made, a permit would not be granted.
The Tribunal agreed with Council, in that a very real and substantive issue has arisen
regarding the appropriateness of the previously approved development in proximity to
the Altona Refinery and the associated risks of this facility on human life. The
extension of time request was therefore refused.
Current VCA T appeals
An appeal was lodged with VCAT against Council's decision to refuse a planning
permit for the construction of a single storey dwelling to the rear of the existing at 32
Hatherley Grove, Altona North (Mary Day v HobsonsBay City Counci/VCAT
1402/2015). An issue in content is the amendment of Council's MHF guidelines. The
matter is listed for a five day hearing commencing on 8 February 2016. This appeal
illustrates the matters raised in part three of this appendix.
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APPENDIX THREE:

Interim management of land use planning around major hazard facilities
guidelines (October 2014)
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INTERIM MANAGEMENT OF LAND USE PLANNING AROUND
MAJOR HAZARD FACILITIES (OCTOBER 2014)

The aim of these guidelines is to outline a
process for considering planning permit
applications for land in the vicinity of
Major Hazard Facilities (MHFs).

What is a major hazard
facility?
A Major Hazard Facility (MHFs) is defined
by the Occup~tional Health and Safety
Regulations 2007 (VIC) (OHS
Regulations) as:
a facility where materials (defined in
Schedule 9 of the OHS Regulations)
are presented or are likely to be
presented in a quantity exceeding
their threshold quantity
facilities as determined by the
Victorian WorkCover Authority (VWA)
(formerly the Victorian WorkSafe
Authority)
Generally, MHFs are industrial land uses
that store, handle or process large
quantities of hazardous chemicals and
dangerous goods, including petroleum
products.
Examples of MHFs include:
oil refineries
chemical manufacturing sites
gas processing plants
LPG facilities
some warehouse and transport
depots

Major hazard facilities in
Hobsons Bay
Victoria has 45 MHF sites. Of these, eight
are located in the municipality. These are:

Caltex Newport at 411 Douglas
Parade, Newport
Dow Chemical Altona at 541 - 583
Kororoit Creek Road , Altona
Mobil Refining, Yarraville at 29
Francis Street Yarraville
Mobil Refining Altona at the corner of
Kororoit Creek and Millers Road,
Altona
Mobil Refining Williamstown at
Nelson Place, Williamstown
Mobil Refining Altona at Kororoit
Creek Road, Altona
Qenos Altona at 4 71 - 513 Kororoit
Creek, Altona
Shell Newport at Burleigh Street,
Spotswood
The attached map illustrates the location
of these MHFs.

When does this fact sheet
apply?
The checklist in this fact sheet applies to
land within the inner and outer advisory
areas of MHFs as per the VWA Advisory
Note with the exception of Dow Chemical
and Qenos Altona which are already
surrounded by land that is zoned Special
Use Zone 4 (SUZ4). Clause 5 of the
SUZ4 has employee population density
guidelines.

Inner advisory area
In these areas the individual risk of fatality
from potential foreseeable incidents is
greater than or equate to one chance in
10 million years (1 x10-7). Generally, the
inner advisory area extends for 185
metres from the tank bund and where
applicable, 300 metres from processing
units of MHFs.
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INTERIM MANAGEMENT OF LAND USE PLANNING AROUND
MAJOR HAZARD FACILITIES {OCTOBER 2014)

Occupational Health and Safety
Regulations. 2007.
The VWA MHF website at
http://www.vwa.vic.qov.au/safetyand-prevention/yourindustry/major-hazard-facilities.

Outer advisory area
In these areas the consequence of a
credible incident is not likely to cause a
fatality but persons present may suffer
some adverse effects or have difficulty
responding to an emergency that may
result in injury and harm. Generally, the
outer advisory area extends for 300
metres from the tank bund within the MHF
and where applicable, 500 metres from
processing units of MHFs.

The process for considering
planning permit applications
in the inner and outer areas of
MHFs
In light of advice received from the VWA
and Environment Protection Authority
(EPA) about increased development in
the MHFs advisory areas , Council has
developed a procedure for determining
the planning applications received for
development in the buffer areas. This
process is as follows:

A State Government led
approach is still required
Council will continue to advocate for a
coordinated, holistic and balanced
approach to land use planning around
MHFs prepared by the State Government.
A State Policy addressing land use
planning around MHFs is critical.
Advocacy for such an approach is
important and is part of the Council's
Advocacy Strategy 2014-18.

notice of the application is give to the
VWA, the EPA and MHF as per the
Planning and Environment Act 1987
the VWA, EPA and MHF provide
commentary or advice or both in
regards to the application
having considered all the documents
and advice provided, Council makes
a decision on the application
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For more information
The following documents provide further
information:
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Land Use Planning near a Major
Hazard Facility. WorkSafe (now
VWA). 7 April 2010.
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